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The GENERAL 


PREFACE. 


HE name of the Lord 
Hollis 1s /o well known, 
both to the Aftive, and 
Contemplative part of 
Mankind, that no more need be ſaid to 
recommend any Papers to the World , 
than to give Aſſurance that they were 
his, and by him Deſigned for the Preſs. 

I am perſwaded that moſt who Read 
the firſt of theſe enſuing Treatiſes, and 
have been converſant in that Great 
Man's Writmgs, cannot but acknow- 
ledge this, for the Genuine produ#t of his 
large Soul, and cloſe way of Reaſoning. 

But beſides the ward teſtmmony 0 
the thing it ſelf, we have other ſuffict- 
A 2 ent 
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ent proof of its beins Authentick, from 
fuch as had the Honour of a familiarity 
with that Extraordinary Perſon im 
his life time, to whom he communicated 
his thoughts on this Subjeft, as be from 
time to time committed them to Paper. 
He lived not to fiſh any more of 
his Anſwer to the Grand Queſtion , 
&c. than what is now publiſhed ; but 
often affirmed that he had Conquer d all 
the difficulties m it : Nature was ſpent, 
and all the Oyl of bis Vital Lainp Was 
pr ger before he could advance fur- 
ther with his Pen: And when we con- 
fider that he had paſt the Age of Man, 
having arrived to his eighty firſt year , 
and that he ſtill continued Writing for 
Eternity , when be was upon quitting 
this Mortal ſtate, we may well ſay that 
his Life went not out m a Snuff, as 
moſt rvery aged men expire ; but that 
he aſcended to Heaven m a bright flame, 
which ſtill contmues to enlighten us that 
remain here below. 
Surely 
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Surely I canngt be taxt of imperti- 
nence, if I here ſtrew upon his Herſe 
ſome of Cicero's happy flowers , ſuace 
one would think they ſprung up now for 
this very purpoſe, 

Eſt etiam quietz, & purz,atque 
eleganter atz xra- 
tis placida, ac lenis Cicero de vene- 


tute. vlr. edit. 
lenectus, qualem ac- ,n...c. 532. 


cepimus Placonts, 
qui uno & ocageſimo ztatis anno 
DCribens Mozeuus et. 

Let no Man ſay that it misbecame 
him to ſpend his tre thus , when he 
Was poſting to Eternity : He had found 
Truth to ſtand in need of his Defence, 


and his own Reputation was called in 


queſtion upon His appearing for it. 
And next to Devotion, (which with- 


out doubt bad a due ſhare of his time, ) 
uothing perhaps can give 4 greater fore 
taſte of the joys of Fleaven, than the 
fenje of a Mans having fully Vendicated 
Truth, andhis own 200d name. 

A} The 


—— 
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The Author of the Conſiderations 


is likewiſe a perſon of great Age, and 
well known for his great Learning : 
Nor would his Name, if made publick, 
give any ſmall Reputation to bis Book : 


But he is ſo ſincere a Lover of Truth, 
that I dare ſay, he would not have any 
Man byaſt with a previous diſpoſition to 
believe, that there is more force in his 
Arguments than be finds, but leaves 
them to their natural energy. 

For me to pretend to give the ( ha- 
ratters of fe ih Authors as theſe two , 
would be a pr eſumption beyond what 1 
am guilty of, im putting ſome Papers 
of mine m the retinue of theirs. 

But thourh my Charatter cannot do 
ſufficient Right to either ; yet a Confu- 
tation of Mr. Hunt's Errors may be a 
piece of Juſtice to the Lord Hollis, 
who has been much undervalued by this 
warm Author. ' And as Mr. Hunt 
is a Man juſtly m Reputation for his 
Parts and Literature, unleſs it be ſhewn 

that 
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that his Authority is of no great weight 
i this fort of Learning, he might wound 
by his Cenſure where he doth no great 
feats with his Argument. 

I doubt not but he will pardon my 
freedom with him , fince he has uſed 


as much, or more, with what I have 


formerly publiſhed to the World. In- 


deed by bis Preface one would think, that 
he had wrote before I had ſet out any 
thing relating to Antiquities : But then 
he muſt needs have underſtood by way 
of Prophecy what I would ſay about the 
Curia Regis, great part of which 
he makes uſe of, and concerning the ex- 
plication of King John's Chars 
ter, and /everal other things, which he 
oppoſes. 

I am ſenſuble that enough has been 
ſaid by the Two learned Authors 
( on whoſe Papers ;mine attend: ) to 
clear the Queſtion concerning the 
Biſhops Voring in Capital Caſes 
in Parliament, from all the duſt raiſed 
by Mr. Hunt. A 4 But 
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| But he having put things together ih 
another manner thi had been done bes 
fore, ſome might think it requiſite that 
there ſhould be a particular Anſwer 91- 

en to every thing of his that bears the 
[wn of an Aryzument, both upon the 
account of the weight this Aſſertions 
may carry with many, and the want of 

udgement m others, to upply what may 
be found m theſe Treatifes to filence 
all Objeftions, m how thfferent u man 
"mer ſoever they may be yepeuted. Anil 
truly this T had Yonewaccordlmy to 
Talent, "but 'conſidevhis hit Who 
thint's are wrote for the Learned, whoſe 
Frldvementt rare too ddlicdfeiſoon to vellifh 
the fume diſh dreſt over an over gait; 
thought it convenient to ſuſpend the /pub- 
lication of whit has veeurr'd to me ups 
'h1thit Subjeft. 

Nor 'ſhall T at preſent iiterpoſe \in 
that Controver ſte uhy further, 'than to 
free my 'ſelf from a 'twohorned Avgu- 
ment, which 7 were very thill not to'\pers 
cerve 
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ceive my ſelf to. be toxcerned m, if not 
folely aim'd at by it. 

Having firft taken a difference be- 
tween the Great; or General Coun- 
cil of the Nation, to which Proprie- 
tors bf. Lumds, as ſuch, had right to 
come, ill 49 B.y. 4nd the Euria 
Reqt$ compor'd of the Kings immedi- 
ate Tenants, ind Offers ; 1 had otcu- 
fron to enquire into the nature of the 

| mentioned 1m the Cons 
ſiitution of Clarendon, which oblgges 
the Eccleſraftick —_— Capne , 
interefle judiciis Regts 
quouſque ad dimt- 


notfonem memborum, vel ad 
mortem, Tis I took to relate to 
Tudgements in the Curid Regis : 
as ſuch : And the ground of commy to 
the Great, or General Council bemg 
different from that of commg to the 
Curta ; From thence I conceived 
\ Wirbt be * gathered 2 ſufficient Reaſon, 
Whythe Biſhops might have been allow d 


to 
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to--ote in a Legiſlative Capacity m caſes 
of Blood : And yet that 
praftice might no ways 
extend to warrant their 


fatting as Judges upon ſuch Cauſes, tis 
ther when there was a bare Claria de 


or when it ſat 
(SAagnal=3A within (a) the General 
- advert Rex : . 

Curiam ſuam in Council of the King- 
concilio ſuo in dom, more than the 


Parliamentis ſuis Suitors at the Cura 


ubi rerminatz : , 

ſunt dubitationes bemg Summon'd, 
judiciorum,& no- 

vis injuriis emerſis nova conſtituuntur reme- 
dia, & unicuique juſtitia prout meruerit , 
retribuetur ibidem, Fleta lib. 2. cap. 2.” The 
paſſage relating to the conſtituting new remedies 
muſt needs here relate to the power of the Magnum 
concilium, or curia 61 making Ordinances. Vid. 
Jus Ang]. ab antiquo, Addit. p. 40. 


Jani Ang]. facies 
NOVa, p. 186, 


Ib. p. 39- 


The Legiſlative power they exerciſed 

as Members of the General Council 
or Parliament : And 

Ns Aa8l- 16s rhe Judicial power, as 
Members of the C- 

ria, 


The General Preface. 


rig, and were Members of the 
as they held ' Lands of the King in 
Chief : Whereas Men came to the Par- 
liament generally upon the account of 
property m Land, without conſideration 
of tenure, ſo it were free. In ſhort, 
a Man may have that im an extraordina- 
ry capacity m Parliament, which he 
has not there in an ordinary. I likewiſe 
beld that Becket was | 
try'd for Miſdemeanors oy — wy 
only, though according 

to the Language of thoſe days they were 
crimina Lxſx Maje- 

ſtatis,and that the Try- Wu 

al was in a bare Curia 11, WY 


, when no more 


than Suitors to that were ſummoned. 
Mr. Hunr's Argument upon this fol- 
lows, 


[f it was the Curia Begis 


wherein the ordina- on 
ry Juſtice of the Na- MF: Hrs Argu- 
ton Was admini- 


ment, p. 17. 


ſtred, 
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ſired, and not the Parliament was 
intended in the Aſſize of Clarendon, 
in which the priviledge and indul- 

ence under the guoſque was al- 
fow'd to Biſhops, then the Aſſize 
of Clarendon is unduly urg's againſt 
the Biſhops judging in Cafes of 
Blood in Parliament, «xc. And 
conſequently by the Aſſize of Cla- 
rendon the Biſhops have no leave to 
withdraw. If the Court wherein 
Thomas Becket was tryed was the 
Curia Regis, theo the Biſhops 
judging in that Court in that cauſe 
doth moſt clearly declare (that be- 
ing a caſe in pore) that the QUO= 
uſque was an indulgence which 
they might uſe or wave. 

Now to my thinking, this ſeemme ir- 
refragable Argument has no real force : 
Vid. p. 100. & Fr, 10t to mention his 
139 £0 166. wrong interpretation of 
Vid. p. 65 to 50, the Confticution of 
& 17210 181. Clarendon ; nor yet 
bis 


The General Preface. 


his miſtake of the Faft m relation to 
Becket's Tryal, as if he were Try 
ed for a Capital Offence: In both 
which T doubt not but he will receive 
Convittion to the contrary from theſe 
two Learned Authors: Tam boldto. 
ſay, that there is no manner of conſes 
e in the firſt Branch of his Di- 
lemma, which « the only thing that can 
lye upon me to anſwer : And truly, 1 
conceive, that it by no means follows , 
that becauſe the Curia Regis m the 
Conſtitution of Clarendon 11s not the 
whole Parliament, but only that Court 
which ( either when a Parliament was 
held, or when'only a Council of Te- 
nants in Capite, or Lords, aſſem- 
bled) had the ſole exerciſe of the Judi- 
cial Power, that therefore Judgements 
in Parliament - before the Lords, 
ſuch as were Members of the Curia, 
are not affefted by that Conſtitution, 
any more than we can now ſay,the Houſe 
of Lords cannot be concerned in any 
matter 


The General Preface. 


matter which does not belong to the 
whole Parliament. 

T ſhall only add three Obſervations, 
which may go far to put an end to this 
Controverſze. 

1. That part of the Conſtitution 
of Clarendon, which ſays of the Ec- 
cleſtaſtick Tenants in Chief, Des 
bent infereſle Pudicits Curiz 
Begis quouſque perventatur 
Dc. $14: Ad Diminutionem 
64:, The King membzorum vel 
uidercht 8D MOILEMR was 
ent Cuſtomes of part of the abitz 
Sm. conſuetudines ec- 
Apol. p. 100. clecaſticz. 

If it had been a New Law, then 
indeed Whatever was not expreſly for- 
bidden, were matter of Liberty : But 

: ; it bemg only m afftr 
=_ prong tl mance of the Ancient 
ſtern Church.Bur- Law , thewr Liberty 


net's Hiſtory of the 
Reformation. f, "10 further than 
vol the uſage , which was 


0 
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to be preſent only till ſuch Cauſes cam* 
to be tryed. | 

2. If Precedents are 4s Mr. Hunt 
cenſures them, like an 
Oracle, that will al- _ Hoews's Arg 
ways give a Re- © 
ſponſe agreeable to the Enquirer 
and Conſulter ; then we muſt, as I 
formerly did , look to 
the Law in the Caſe , Jan. Ang]. facies 
without entring into the Yo *P _"_ 
large Field of Preces 
dents. 

3- If the Canons require the Biſhops 
not to concern themſelves in the Tryals of 
Capital Cauſes, and thoſe Canons 
have been ſufficiently received to bes 
come the Law of the Land ; which theſe 
Authors prove undenias Vid. p. 87, 183, 
bly , then the Biſhops 184, &e. 
mn.ſt ever be ſuppoſed to have been 
abſent when ſuch matters came in que* 
ſtion m Parliament; unleſs they are 
mentioned there by name, and cannot be 
coms 
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comprehended under Words cammon to 
them with the Temporal. Lords, ay 
more than we can imagine that the Po- 
piſh Lords, who are excluded the Loxds | 
Houſe by Aft of Parliament ( yet fill | 
are Peers) are Parties to any Judge» | 
ment viven by the Peers there. 


HE former trouble | gave you 
upon this Subjet, you pulled 
upon your ſelf by deſiring my 
Opinion in it ; but for this [ 
now give you, I muft beg 
your pardon, it being Giogly upon my own 
account, to do my r, and juſtifie what 
I then wrote to you, Wainſt ſeveral aſper- 
ſions caſt upon me in a Pamphler entituled, 
The Right of Biſhops tol judge in Capital Caſes in 
Parliament, &c. made it fees by the ſame 
perſon, who had fer out the other Pamphler 
intituled , The Honowrs of the Spiritual Lords 
aſſerted, &c. Of which 1 gave yau fome ac- 
count in a Poſtſcript ro my former Letter, and 
[think, without any ſharp reflection either up- 
on that Anthor or his work. The moſtI faid 
was, When Ihad inſtanced in three notorious 
falſifications of his: The firſt is, p. 1 12. where 
he y=_ Mr. Seldeyito prove, That the Spiri- 
tualty made their Proxies im Capital Cauſes in 
more Parliaments than the 21 R. 2, for that 
they did it likewiſe in the 2 H. 4. and 2 ZH. x. 
which I ſhew was a miſtake, and only faid he 
could not find it foin the Record it ſelf, but 
that he took it opon w_ out of the © of 
(a. 


» 


[2] 
Mr. Seldens book of the Priviledges of the Ba- 
ronage p. 125. where there is ſuch a quotation 
of the 2 FH. 4. and the 2 H. x. bur wholly 
miſapplyed by our Aſſertor of Honours ; for 
Mr. Selden alledges that Precedent to ſhew, 
that whereas 2 H, 5. it was by the then Earl 
of Salisbury aſſigned as an error in the At- 
tainder of his Father, ( who was condemned 
of High-Treaſon inthe 2 H. 4.) becauſe it 
was done Sans Afent des Pzelates, which 
are the words of the Record, Without the A/- 
ſent of the Prelates (by the way ſpeaksnothing 
of Proxies ) it was then adjudged to be no 
error, and his Petition rejected, which in truth 
1s a ſtrong Argument to prove that the Pre- 
lates had no right xo be preſent at ſuch Try- 
als and Judgments, whichis the main!Queſtion 
between us. And though he being of another 
mind, had maintained his opinion by ſo grols 
a prevarication, 1 was ſo far from retorting it 
upon him with any bitterneſs, ſaying, Jt was 
diſingenious, and a ſuppreſſing of truth, and not ſet» 
ring things down faithfully ;, which is his ordinary 
language concerning me : Or with inſipid 
jeers, ſaying, I wear a ſharp Sword, a Tren- 
chant Toledo, as one of the younger houſe 
of great Alexander; and that he brinys me to 
the Sun like Aexanders Horſe ;, and telling of 
the _ combate in Apulewws , and a City 
of Birds in Ariſtophanes, and ſuch other ſcur- 
ralous pallages as his Book is full of, which 
ſhews the ſweetneſs of the Gentlemans nature, 
and the goodneſs of his cauſe, which he main- 
tains only by railing and falſe aſſertions : 
Whereas I rather leſſened bis fault, yg > 
only 


—E—_ 


—_— —_— 


Lo. 


: iſe Sec 4 * 
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only that he was miſtaken, by being miſled by 
the Printers miſplacing the quotation, 10 excuſing 
him from any wilful error,and purpoſely yent- 

ing of untruths. 
| do the like in another great falſhood of 
his in the page following, upon his citing a 
Record 21 R. 2. In the caſe of the Earl of 
Arundel, which he makes to be, That the Lord 
Steward by the aſſent of the King , Biſhops and 
Lords, adjudged the ſaid Earl guilty of Treaſon 
whereas the Record runs, That the Lo2d 
Steward by the commandment of the King 
and all the Tempozal Lo2vs, and Sr. Thomas 
Percy , empowered by the Pzelates, and all 
the Clergy of the Kingdom, |judged him guil- 
tp, &, I1hisyou ſee is a foul miſrepreſenting 
of his Precedent, and impoſing upon the Rea- 
der a falſhood inſtead of a true Record, for 
it ſhews that no Biſhop was perſonally preſent, 
and I make it, out, That the putting of a Lay- 
man in their ſteads, is a ſtrong evidence of 
the incapacity of all Clergy men ro be any of 
them perſonally preſent at any of thoſe Tryal<. 
Yet in this I rather excuſe our bold Aſlertor, 
ſhewing how he was miſled here likewiſe by 
Sr. Robert Cottons Abridgment z; and only add 
this, That methinks one ſhould not venture to 
quote 4 Record upon any mans alley ation without 
conſulting the Record i ſelf, which, 1\aid, I am 
ſure he bad nat done ;,, which I think was as 
= a reprimand as could be, and ſhews, 
hat I ſuppoſed him ſuch a lover of truth, as 
that if he had known it a falſhood, he would 
not have made uſe of it, only he was deceived, 
relying upon the authority of that learned 
B 2 Anriquary, 
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Antiquary, Sir Robert Eorron ; but in truth I am 
now of another mind, and ſee my Gentleman 
bath a large Conſcience, and a mercenary Pen 
to publiſh any thing right or wrong to pleaſe 
thoſe that ſet him on work. 

His third n@torious falſhood 1s, The Prege- 
dent, which he citcs of Richard Earl of Came 
bridge, who he faith, 3 FH. 5. was tryed in 
Parliament, upon an accuſation of Treaſon, and 
found gwlty, the Lords Spiritual being perſonally 
preſent , and bids us fee the Record of it inthe 
Tower: To which 1 only ſay, That he had 
not done it himſelf, for he would have found 
i contrary to what he aſſerts; and that the 
Earl of Cambridge was tryed, condemned and 
executed at Sourhampron by a ſpecial Commiſſi- 
on; and that his Attainder was afterwards 
brought into Parliament, and there confirmed 
by At of Parliament, at which the Biſhops 
raight be preſent. 

Now Ipray you Sir, doyou judge if I gave 
him any occaſion for ſuch areply as he hath 
made tome throughout, from the beginnin 
to theend of his Pamphlet : and if he ſhou 
not firſt have conſidered the Beam in his own 
eye, and have purged himſelf, and given the 
world fatisfattion for theſe groſs miſtakes of 
his, rather than add more to them as he hath 
done all along his book, with language fitter 
for Billingſeate,than for the eyes or ears of any 
ſober man : Bur I ſee itis the nature of the 
Beaſt, as the Proverbis,which he cannot help, 
therefore we muſt rake him as he is, 

Natnram expellas furca licet, mſque recurret. 


Aad 
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And now Sir | muſt beſeech you to pardon 
the trouble 1 have given you with this long 
Recapitulation of thoſe his falſhoods in his 
former Pamphlet : In which 4 have been the 
longer to ſer forth the adyantage he gave to 
one that would have fallen foul upon him , 
and how gently 1 dealt with him, thereby to 
jaſtifie, or at leaſt ſomething excule my ſharp- 
neſs with him now ( which 1 confeſs and am 
ſorry for) for his baſe return of ſcoffings and 
railings againft me, not fit for a Gentleman, 
who deſerved better at his hands, and gave 
ttm not the leaſt provocation for it : But tread 
upon a Worm, and it will turn again. And 
fol ſhall apply my ſelf ro anſwer what he faith 
as to his Arguments in the maintenance of his 
Aſſertions, which 1 think will not prove very 
convincing, and will follow him, as he fayes 
he would follow me, ſtep by ſtep, and 1 hope 
I ſhall make it appear, that he hath made ma- 
ny a falſe ſtep, and will begin with his Poſtula- 
ta's as he calls them, wherein he faith we do 
agree, but he means I think like Dogs and 
Cats. 

His firſt Poſtulatum is concerning the Pro- 
teſtation of the Biſhops 11 R. 2. Wherein he 
faith we both agree that itis a Law, But that 
Thave not ſet it down faithfully, leaving ont the 
moſt conſiderable things in it, becauſe they makg 
ag ainſt me , which it | have done, lama very 
bad man, and may paſs not as he ſtiles me for, 
One of the younger houſe of great Alexander, but 
rather of the houſe of this great Aſſerter him- 
ſelf, who is the chief of the family of the AC. 
terters of untruths. His charge againſt me is, 

= tor 
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for leaving, out a paſlage in my recital of this 
Proteſtation, which is, what they ſay in the 
beginning of it, and likewiſe towards the end 
of it, claiming themſelves to be Peers, and 
that in right of their Peerage by the Laws and 
Cuſtomes of the Kingdom, they ought to be 
perſonally preſent in all Parliaments. Then 
he ſubjoyns another Proteſtation in the 28 
H 6. which he ſaith alſo 1 have not cited fasch- 
fully and ingenuouſly, as I ought to bave done. 
This is a great charge upon me if it be true, 
that I have done any thing unfaithfully and diſ- 
ingenuouſly, of which I hope I ſhall be able to 
purge my elf. 

And firſt give me leave to make a Proteſtas 
tion for my 1elf in the general, which 1 do upon 
the faith of a Chriſtian and an honeſt Man, and 
it is this, That neither in the citing of theſe 
Records, or any other throughout my Letter 
to you, [I have purpoſely and willingly left out 
or concealed any thing that I thought mate- 
rial, becauſe it made againſt my opinion : 
But what I haye written is the naked truth as 
I am fully perſwaded in my Soul and Con- 
ſcience, and all that I have done in it hath been 
ſingly and meerly for the diſcovery of the 
truth, and the ſatisfying of my ſelf and o- 
thers, of which I take the ſearcher of all hearts 
to witneſs ; and let our Aſlerter ſay ſo much 
if he dares, though for venting falſhoods for 
truths, 1 find him a daring man. 

And now to come to theſe particulars, 1 
will firſt lay before you upen what ground and 
to what end L urged that Proteſtation of the 
Biſh-ps , 143 R. 2. It was for two reaſons, 

One 
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One to ſhew, That it being at their deſire en- 
rolled in full Parliament by the aſſent of the 
King, Lords Temporal and Commons, it came 
to be the Law of the Land, though it bad not 
been ſo before : The ſecond thing was to 
ſhew that the Salvo of the Prelates in that Pro» 
ceſtation extended only to theirRight ofSitting 
in Parliament in other caſes, but not in Caſes 
of Blood ;, and that they did not therein at all 
pretend to that : which I think I very clearly 
oved in that Letter, to which | refer my 
elf, But for theſe omiſſions which he makes 
ſv crimigal : As for the ficſt, concerning my 
not ng that they made their Peerage a 
groun of their Proteſtation : Ianſwer, Thar 
ince what I conceived and maintained to have 
been their end in their Proteſtation, which 
was, Only to aſlert and layclaim to their 
Right of being preſent in Parliament in all o- 
._ ther matters, but matters of Blocd, was not'at 
all controyerted by me, but that, to which I 
fully agreed 5» omnibus, I did not think it at all 
neceſſary nor proper to inſert what moved 
them to make ſuch a Proteſtation, but only fo 
much as wasto the purpoſe for what I alledged 
that Precedent : The matter of their Peerage 
is another point, for which in truth there 1s 
little ground, notwithſtanding all their claim 
to it; and that it be ſometimes attributed unto 
them by ſuch as deſire to pleaſe them, and pers 
haps by many ignorantly and miſlead to it, in 
regard of their ſitting in the Upper Houſe of 
Parliament, and having a Parity of Vote with 
the Temporal Lords in the Legiſlative part, 
and likewiſe in the judicial part of that Houle, 
B 4 in 
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in all other Caſes but of Blood, from which 
they have been particularly debarred both by 
their own Canon Law, and afterwards by the 
Law of the Land, and the cuſtome and uſage 
of Parliament, which may very well make ma- 
ny perſons not conſidering the true nature of 
Pecrage, nor examining with care and dili- 
gence what in that particular our Law faith, 
and what hath been the uſage of Parliament, 
ive them that Appellation : But I have in my 
ormer Letter cleared alſo this point (1 think) 
very fully, and ſball ſay more to it in this, 
when 1 come to anſwer that Article hereafter 
in courſe, as our Aſſertor brings me to it, for 
this now is but by the way upon occaſion of 
this his firſt Poſtulatum. | 
And now for his other charge upon my un- 
faithful citing the Proteſtation in 28 AX. 6. 
leaving out how the Lords Spiritual and Tem- 
poral joyned in challenging their Right of Ju» 
dicature, and that the Judgment given by the 
King concerning the Duke of Syfolk ſhould not 
turn to their prejudice, but they and their 
Succeſſors ſhould enjoy their liberties in caſe of 
their Peerage hereafter, as freely and as large- 
ly as their Anceſtors had before them : I ſhall 
give alike anfwer to this as I did to the other, 
I concealed nothing that was neceſſary and 
—_ to be ſaid, which may appear by m 
etting forth particularly the whole proceed. 
ing in'that Tryal, ſtep by ſtep, how the Pre- 
lates joyned in the management of it, from the 
beginning to the end ; therefore certainly is 
had becn no morea diſadvantaye to me to ac- 
knowledge that the Prelates claimed ſuch a 
Right 
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Right in a verbal Proteſtation, than that they 
did aQtually exerciſe it, as I fay they did all a- 
long in the whole tranſaCtion of that buſineſs ; 
Therefore if it was deſignedly done, it was a 
weak deſign in me ; my end was only to ſhew 
the palpable extravagances of that Tryal, and 
of the Kings taking upon himſelf to give the 
Judgment, and ſo mentioned the Lords Pro- 
teſting againſt it, in which the Prelates joyn« 
ed with the TemporalLords,as well as they had 
in all the foregoing paſlages of it : for the 
matter of their Peerage, I reſerved ir ſtill to 
be ſpoken to in aclauſe apart by it ſelf, when 
it comes to be the Jorper ſubjeft matter in 
queſtion, 1 did it in my former Letter to you, 
and | ſhall do the fame in this. 

His ſecond Poſtulatum is concerning Attain- 
ders, in which he faith we both agree that Bi- 
ſhops may and ought to be preſent, and yer 
Attainders, \aith he, are matters of Blood \, and 
learnedly he adds, That it is not material in the 
Judgment of any conſidering perſon, which way 4 
mans life is takgn away, whether by way of Attain- 
der, or by Impeachment ; and infers further, 
That the Canon Law , which by a jeer he 
faith, I call the Law of Laws, isnot ſo indiſpen- 
libly obliging. And our Aſſrter it ſeems 
puts himſelf into the rank of thoſe conſider- 
ing perſons, that make an Attainder and an 
Impeachment two diſtinCt ſpecies or kinds of 
proceeding againſt a Criminal perſon to take 
away Life, ſaying it is not material which of 
the-two wayes life is taken away, whether by 
Attainder or Impeachment. Oh the Ignora- 
mus, that wants a conlideripg Cap to judge 
| '  arighe 
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aright and know what an Artainder is, which is 
what follows upon the Conviction and Con» 
demnation of the guilty Perſon, be it upon an 
Impeachment in Parliament and Tryal there 
in a judicial way, or by an Act of Parliament 
in the Legiſlative way, or by a ſpecial Com- 
miſſion of Oyer and Terminer under the great 
Seal; the Atrainder is the Reſult and Conſe- 
quent of thoſe three wayes of Tryal and Con- 
demnation, and not a diſtint thing running in 
a difterent channel from an Impeachment or 
from any ofthe other wayes of Tryal, being 
the end and conſequent as 1 fay of all Tryals, 
when the perſon is found Guilty. The Term 
Attainder or Attainted implies ſo much, which * 
our Etymologiſts derive from the Latin Ae- 
tingere, to Touch or Reachtoa thing 5 Now 
a Criminal perſon is touched or reached unto, 
and ſeized upon by the Law, upon an Im- 
peachmen and Tryal in Parliament, or by a 
ryal ouc of Parliament by Commiſſion , 
as well as by an A of Parliament, ſo I think 
one may give it this Definition, That it is a 
Notion in Law, whereby the Law reacheth 
and ſeiſeth upon a Condemned perſon, taints 
his Blood and diveſteth him of all his Pcivi- 
ledges both in publick and private concerns, 
which he enjoyed before as a Free Man of 
England. 
ſides,our confident Aſſerter doth not con» 
ſider the nature of the Queſtion in contrayer- 
ſy, which is not, Whether a Biſhop quatenw a 
Biſhop, an Eccleſiaſtical perſon in holy Orders, 
may be preſent asaJudge in any caſe when mat- 
ters of Blood are agitated ? and + - 
n 
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Canon Law be ſo obliging, as that in no caſe 
he may, but whether by the Law of the Land, 
and the cuſtome and ulage of Parliament, the 
Biſhops be forbidden jt, when the Houſe of 
Peers acts in a judicial capacity to condemn 
any body, and not when they paſs an Att of 
Parliament for it, and I think it isclearly made 
out, That they may in the latter caſe, paſliog 
a Law for it, and not in the former, to att as 
Judges in a judicial way. 

His third Poſtulatum is concerning the Peti- 
tion of the Commong 21 R.2, That in regard 
divers Jangnmnenes in Parliament had been here- 
rofore undone and repealed, for that the Lords 
Spiritual were not preſent at them, the King 
would command t to make ſome their 
common Procurator with ſufficient authority 
thereuntoz which would put an endto all con- 
troverſies : Tothis he ſaith, That for me to 
demand what in particular thoſe Judgments 
were at this diſtance of time, is neither equi- 
table nor rational : And truely I made no fuch 
demand, for I do very well know what judg- 
ments the Commons did then not intend , 
which were all Judgments in Capital Caſes; for 
it is moſt clear by all Records of Parliament, 
and all the veſtigia that remain with us of the 
uſage and proceedings of antient Parliaments, 
that there is not the leaſt colour for ſo much 
as a doubt or a ſuſpition that the Prelates or 
Lords Spiritual could have any part in thoſe 
Judgments. And we know on the other ſide, 
what judgments they had their ſhares 1n, which 
were all Judgments in ſuch Ciyil Cauſes as 
came into the Parliament, and in Criqpianl 
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Cauſes that were not Capital, and the Com- 
mons then could intend none but theſe, which 
was enough to ſatisfie me, that this Petition of 
theirs at that time was no wayes contrary or 
repugnant to what I maintained. And by the 
way, methinks it is worth obſervation, the 
reaſon they give of their deſire that the Biſhops 
would make a Proctor, not ſo much for that, 
that their preſence there was of ſo abſolute 
neceſſity, as that what was done without them 
was in it ſelf nulland void, but ro put an end to 
all controverſies , which ſhews the Prelates had 
expreſſed ſome diſſatisfaftion, and had gotten 
ſome things which had been done in their ab- 
ſence to be undone and Repealed, which con- 
ſidering their power at that time, and how all 
the Laity was in. awe ofthem, would have a 
| effeft upon mens minds, and make them 

© what elſe they would not have done, and 
perhaps ſtrain a point a little to ſatisfie them : 
And ſtill it ſhews, that notwithſtanding their 
abſence they were good and valid , till the 
ſame power that had made them did Repeal 
them. And to ſhew what an aſcendant the 
Prelates had over King and Parliament and the 
whole Kingdom at that time, ſee what they did 
but the year before 20 R. 2. They declared un- 
eo the King in open Parliament, That they were 
ſworn to the Pope and See of Rome, and if any 
thing were in Parliament attempted in reſtraint of 
the ſame, they wonld in no wiſe aſſent thereunto, 
but would utterly withſtand the ſame : and can 
we then wonder, if the Commons were not ve- 
ry loth to diſpleaſe them, and willing to com- 
ply with them much rather than have a m_ 
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verſie with them, and perhaps be faia at laſt to 
undo what they had done? 

His fourth Poſtulatum is upon the Proteſtas 
tion of Viſcount Beawnont in the name of the 
Lords Spiritual and Temporal in the Caſe of 
William de Pole Duke of Swffolk, which hath 
been touched upon before, wherein he now 
ſaith I have lefr out the moſt material words; 
but what they are he exprefſeth not, nor can I 
imagine what he means; As I have already 
ſaid, I have been very particular in ſettio 
down every circumſtance of the whole proceed- 
ing, acknowledged the aCtings of the Prelates 
init thoroughout as far forth as the Temporal 
Lords, and then I ſay, how upon the Kings gi- 
ving Judgment upon the Duke, that Viſcount 
in the name of the Lords Spiritual and Tempo- 
ral made that Proteſtation, That # ſhould not 
be nor turn in prejudice nor derog ation of them, 
their heirs, ne of their Succeſſors in time to come. 
I think this was ſufficient to ſhew thatl did ac- 
knowledg all that could be pretended to for 
the Biſhops Judicature in that buſineſs, and 
what this Aſſertor would have more, and 
wherein 1 have failed 1 can not imagine, on- 
lyI ſee heis a quick-ſighted Gentleman and 
can ſee further into a Milſtone, than ano- 
ther man, and ſpy a fault which another can- 
not ſee, 

He hath a fifch Poſtulatum, to whichl can ſay 
othing, for I underſtand not what he would 
de at, he ſpeaks of my accurateneſs in mas 

king a diſtinftion between theMatter audForm 
of a Law, and then faith, He obſerves three 
things ( though be expreſleth but two ) _ 
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he ſaith, he ſhall have occaſion to make tbſe of 
hereafter when he comes to ſpeak of the parti- 
cular Cafes ; and | muſt teferſmy Anſwer to 
what 1 ſhall there find, when I believe 1 ſhall 
make it appear that he makes no great uſe of 
them, nor of any other Argument that he 
brings. 

And now 1 come to the particular Caſes, 
the firſt is 4 E. 43. of Roger Mortimer Earl of 
March being then condemned for Treaſon. 
Here our Aſlerter ſaith, That by 28 E 4. up- 
on his Conſin Roger of Wigmure's petitioning to 
have this Judgment and Artainder reverſed, 
I acknowledg it to be an Artainder, If 7 ſay 
truth, ſay nothing to the purpoſe. This is gentile 
language, and which diſcovers my Gentlemans 
ignorance, as well as his rideneſs; his ignos 
rafice in edhceiving an Attainder to be only by 
a Law, by at At of Parliament, in which Bi- 
ſhops may be pteſent, and if they were not ſo, 
but did withdraw, it was their own voluntary 
aft, and no ditninution t6 cheit Rights: 1 have 
already upoti his ſecond Poſtulatum handled 
this point ſo fully, and made 1 think both his 
errour and the ttuth ſo clear, as 1 need nor ſay 
any thing tnofe to it here. 

Then it isa pretty Argument he brings a- 
gainſt my ſaying, That the Record being, 
Les queur Counts, Barons & Piers les Ar- 
tirles per eur examine; rebindzent, Fr. hich 
Earls, Barons and Peers having examined the 
Articles returned, &c. It muſt be inferred 
that the Biſhops cannot be comprehended un- 
der the wotd Peers , fince the Barons ate nas» 
med firſt ; Tothis his Anſwer is, Well but T find 
the 
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the contrary, Peers many times put before Bad 
rons, particularly in Mr. Selden's Baronage, 
p. 12. then he cites a Recor of the Judgment 
againſt Fobn Mantravers, where it is faid, For 
which the ſaid Petys of the Land and Fudges of 
Parliament adjudge and award, &c. Doth this 
at all contradi&t my quotation of the Record 
in Roger of Mortimer: Caſe, bat that it is as 1 
ſay, That the general word Peers is there por after 
the Barons, and being ſo cannot comprehend B+ 
ſhops , becauſe in tome other Records that 
word 1s put before. 

He talks of drawing arguments illogically, 
I am ſure this is ſo. 1would put him a Caſe! 
he brings his Action of Slander againſt one 
for that at ſich a time in ſuck a place he had 
ſpoken ill of hitti, and faid be was a lying 
Knave, and other words that will beat an 
Action, and proves it by witneſs ; That man 
proves by other Witneſſes, That at another 
time and in another place he had ſpoken very 
well of him, and ſaid, He was a fine Gentle» 
man; I ask now if he would be fatisfied with 
this, and notſtand upon it, that he had pro- 
ved his Plaint,and expeCts a Verdift and Judg- 
ment upon it - So may I ſay, that my Prece- 
dent ſtands good, and proves what I alledge it 
for, and what he faith, is not to the put- 
poſe. 

But I will go further, and make it appeat 
that even his Precedents that he alledges, make 
all for me, and againſt himſelf, and though 
he charges me with not being ſo good as m 
word, ſaying, That 1 would run through a 
the Tryals upop Record, in that Ihave m_ 
re 
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ted four in that 4 E. 3. 1 ſhall give you an ac» 
count of thoſe Tryals in that Parliament, and 
you will ſee that 1 could have no ſiniſter end in 
not mentioning them,and that all of them proy- 
ed and confirmed my aſſertion, that the Biſhops 
had no part in = of them. 1 expreſled as 
much as was neceſlary to prove they were not 
preſent at Roger de Mortimer: Earl of Mart , 
who was the chief and the principal of thoſe 
Delinquents, and whoſe T ryal was the lead- 
ing Cale toall the reſt. 1 give you the words 
of the Record, how after the exhibiting of the 
Articles againſt him, the King beſpake the 
Judges, the Peers who were to judge him, aud 
charged them in theſe words, Dont le dit &r. 
le Roy vous charge Counts,Barons,les Piers 
de ſon Royalme, que de > come ceſtchoſes cou- 
chent p2zincipalement, a lui a vous & a tout le 
people,tc. Therefore our ſaid Lord the King char» 
ges you the Earls, Barons, Peers of his Realm, 
that as theſe things chiefly concern him and you and 
all the people, Fc. You grove righteous Judgment. 
I ask now if this be not as clear as the Sun at 
noon-day, that by the words of this Record, 
I charge you the Earls, Barons, Peers of the 
Realm, ( which is the ſame as if he had ſaid, I 
charge you Earls and Barons who are the Peers of 
the Kealm ) can be no otherwiſe underſtood, 
but that only the Earls and Barons are the Peers 
that are there charged, and none elle, to give 
this righteous Judgment : The Earls and Ba- 
rons are the two Species, particularly enume- 
rated, and Peers is the genus which compre- 
bends both : And the ſame perſons whom the 


King had ſo charged are they who tryed and 
gave 
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gave Judgement- upon the Earl of March, 
as the Record ſhews it, ſaying, Les quent 
Countes, Barons & Piers, &c. did judge him 
guilty of thoſe Treaſons. And the very ſame 
perſons did, give Judgement immediately in 
that very Parliament upon the reſt, viz. 
Sir Simon de Bereford, John Mautraters, Boegest 
de Bayons, and the reſt. Therefore my not 
mentioning their Tryals, which our Aﬀerter 
lays to my charge as a Crime, and a not doing 
what I had engaged my ſelf to do, which was 
to run through all the Tryals in thoſe Parlia- 
ment Rolls, could not be deſignedly done, 
with an intention to conceal any thing which 
made againſt me, as it is maliciouſly and very 
falſely interpreted, for they all made for me, 
and it was a paſſing over ſub ſilentio, of ſo 
many Precedents that confirmed and fortified 
what I aſſerted. And ſhould you, Sir, ask 
me, why I omitted the mentioning of them ? 
I profeſs | could give you no good account of 
It, but that it was a meer inadvertency. 

When the queſtion firſt aroſe about the Ju- 
dicature of the Biſhops,I took ſome ſhort notes 
of ſome Copies of Records that I had;and then 
ſeeing thar all thoſe particular Tryals in 4E.3. 
hung all upon one ſfring, and were managed 
by the ſame perſons, it ſeems I thought it 
then ſufficient to ſet down the proceedings in 
the firſt, which was the rule and foundation 
of the proceedings in thereſt, and afterwards 
when I came upon your requeſt, to take a little 
more pains in making my enquiry mto the 
uſage of ancient Parhaments, I was after- 
wards more exact in it; but when I wrote my 
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Letter to you, IT made uſe of my notes which 
I had taken of the firſt Parliament, and par- 
ticularly of 4 E. 3. where theſe other Tryals 
as I fay, were left out. But 1 fhall now give 
_ an account what they are, and you will 
ec it was not for my advantage to conceal 
them, nor would it have been for our Aﬀert. 
ers adyantage if they had been mentioned 
but he quarrels at every thing. 

Only give me leave before I come to that, 
to ſet it down as a general Rule, and a very 
true one, That wherever there is an enume- 
ration of particulars of ſeveral ranks and de- 
grees, which goes downwards, _ beginnin 
with the higher and ending with a lower, a 
in the clole, a general expreſſion is of O- 
thers to be added to, and joined with them, thoſe 
others muſt not 'be of a higher rank and a 
ſuperiour degree to that particular which 1s 
laſt mentioned, but either of the ſame degree, 
or of a lower. This is a judged Cale even 
in the bnſineſs of Biſhops in Cokes ſecond Re- 
port in the Arch-biſhop of Canterbury's Caſe, 
p-46. Ad eſte adjuge que Eveſques ne ſont in- 
clude deins le Statute, 13 Eliz.c. 10. [t hath 
been adjudged that Biſhops are not included in the 
Statute 13, Eliz. c. 15. which ſaith, That Col- 
ledges, Deans and Chapters, Parſons Vicars, 
and then concludes, and Dthers having SÞt- 
ritual Pzomotions, chat theſe laſt words cannot 
anclade Biſhops, for reaſons before given, which 
reaſons are upon the Statute of 3 1 H. 8. concerning 
the diſſolution of Abbies, which mentioning their co. 
ming into the Kings hand, by Renouncing, Relin« 
auifling,,F orfeiture,Gwing #p,&c. and concludes 
| with 
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with general words, ©1 any other means ; hz 
cannot be underſtood of an Att of Parliament 
which is 4 higher way of conveyance, than any 
4 thoſe ſpecified. So Sir Edward Coke upon the 
cature of Weſtminſter the ſecond, c. 41. which 
ſaith, S; Abbates, Priores, Cuſtodes Hoſpitaliums 
& aliarum domorum Religioſarum, &c. hath 
this Comment , Seeing this Aft begins with 
Abbots, &c. and concludeth with other Religious 
Honſes, Biſhops are not comprebended within this 
At, for they ave ſuperiour to Abbots, &c. and 
theſe words, ®ther Religious Douſes , bail 
extend to Hoſes inferiour to them that were mens 
tioned before. $0 I conclude, that the Record 
ſaying, Earls and Barons and Peers, &c. the 
general words, And Petys, can comprehend 
none but ſome other Peers, equal only, or in- 
feriour to Barons, and not any above them, 
as | am ſure Biſhops will ſay they are. And 
I will tell you when thoſe of a higher degree 
may, and muſt be comprehended under a ge- 
neral expreſſion, that is, when the Enumes 
ration or Climax (for ſo 1 may call it ) goes 
upwards, beginning with a lower Rank, and 
riſing higher in thoſe which they particula- 
rize: As if it be ſaid, Barons, Earls, and 
all other Peers, here Marquelles and Dukes 
will be comprehended, and Biſhops alſo would 
be, if they were Peers, which they are not 
but ſtill 1 fay , if the enumeration deſcend , 
none higher than the laſt mentioned, can be un- 
derſtood to be meant by any general clauſe, 

I think you are ſatisfied that the E. of March 
was Iryed and Judged only by the Temporal 
Lords to whom the K. had committed his Try- 
C2 al, 
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4,.and charged them oaly with it. Sir Sworn de 
Bereford was the next who was I ryed, and by 
the ſame Perſons; the Record is Jtemen meſme 
te Parlement & chargea noſtre Sur le Rop les 
ditz Countes, Barons & Piers a donner 
d3zoit x loyal Jugement come affiert a Simon de 
Beretozd, Chevalier, &c. Item, in the ſame 
Parliament onr Lord the King charged the ſaid 
Earls, Barons and Peers to gwve a right and loyal 
Judgement upm Sir Simon de Bereford, Cc. 
It follows atterwards, Si agarderent & abig- 
gerent les ditz Countes, Barons 4 Piers , 
come Juges du Parlement per aſſent du Roy 
que le dit S\mon come t2eitre faſt treiſne £ 
pendu. Fo the ſaid Earls, Barons and Peers, 
as Fudges of Parliament, did with the Kings 4j- 
ſent, award and adjudge Sir Simon de Bereford 
ro be Drawn and Hanged. You ſee the ſame 
perions were his Judges, who had before Try- 
ed and Condemned the Earl of March; yet 1 
muſt obſerve a little difference in the expreſ- 
ſions: The King in giving the charge to the 
Peers in the Earls Caſe, the words of the 
Record are, The King charges you Earls, 
Barons, Leg Piers de ſon Ropalme, The 
115 of his Realm, which muſt be conſtrued, 
Vis are the Peers, ON Being the Peers of hu 
Kealm; And then their Judgement comes to 
r down, the Record faith, Les queur 
Countes, Baypns #4 Piers, &c. The which 
Earls, Barons, ard Peers, did ſo and fo, with 
Conjunttion Copulative [ and ] before 
Peers, as if there were ſome other Peers after 
the Earls and Barons; which if there were, 
we arc ſure it could not be the Biſhops, which 
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is all that we are to enquire into : We know 
that heretofore the Kings of England did 
ſometimes ſend Writs of Summons to other 
_—_ that were not Peers of the Realm, 

ut perſons of Quality, as Bannerets,” and 
ſome Officers, as the Warden of the Cinque- 
Ports, whom 1 find commonly to be the laſt ſet 
down in the Liſt of thoſe who were ſumman- 
ed: And thoſe perſons ſo ſummoned, came 
and attended the Parliament, and had Voice 
and Vote with the Peers, as Members of their 
Houſe, and as Peers pro tempore, and might be 
comprized under the general name of Peers, 
and being Lay-men, might att as Peers in 
all Tryals, and in all other Judgements of 
Parliament, both Civil and Criminal, even 
in Capital Cauſes; but theſe could in no 
ſort be eſteemed to be Peers of the Realm, 
though they might paſs in a large acceptati- 
on, and a vulgar conſtruttion of the expreſ- 
ſion, be termed Peers in Parliament. Theſe 
now might be ſummoned to a Parliament, -or 
two or three Parliaments one after another, 
as pleaſed the King, and then be ſummoned 
no more, if the King was otherwiſe minded, 
and they could not pretend to have wrong 
done them, their former Summons having 
been Ex mera gratis, Without any right of 
theirs to them. So then I may conclude that 
it is all one, whether you will take it as it is 
expreſled in the Kings charge then, The Earl-, 
Barons, Peers of the Realm, &c. or as it 15 
when they come to give Judgement, and as it 
is likewiſe expreſſed in the Caſe of Sir Simon de 
Bereford, Ihe ſaid Earls, Barons and Peers, 
C 3 KC. 
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&c. and whether that Conjunftion [1d] bes 
fore the word Peers, be of any fignification 
or no, to mark out other Peers ſubſequent to 
the Barons, is not material to what our Al- 
ſerter would have to be underſtood of my 
leaving out any thing,for it had all made for me, 
and againſt him, making it clear enough, that 
the Biſhops had no part in thoſe Judgements. 
The next Precedent is the Judgement of 
Fohn Mautravers, the Record lays, Treſtouz 
les Piers, Countes + Barons, afſemblez 
a ceſfe Parlement a Weſtminſter, | ont exas 
mine eſtroitement, E ſur ce ſont afſentuz 
E accozdez qiie John Mautravers &@ eft cul- 
pable, &c. All the Peers, Earls and Barons, 
aſſembled in this Parliament at Weltminſter , 
bave ftritly examined, and thereupon bave agreed 
and accorded that John Mautravers « guilty, 
&c. I appeal now to any man that hath but 
common ſenſe, if it can be imagined, that 
the Prelates or Biſhops can be thought ro: be 
meant by that expreflion of All the Peers , 
and if it be not the ſame in ſ{iznification, as 
when the King charged them to give righte- 
ous Judgement upon the Earl of March, fay- 
ing, Si yous charge Countes, Barons, leg 
Piers de mon Roialme, &c. And ſo I charge 
you Earls, Barons, the Peers of my Realm, &C. 
There the ſeveral ranks of Peers are hi{t na- 
med, and the general word, which denotes 
their Quality, common to both , which 
makes them competent Judges of thoſe mat- 
rers, that is, their being Peers is pur laſt : 
And here in this Record concerning AMasu- 
# avers iT is put firſt, Which comes all to ay 
N 
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And it is further obſervable, that at the 
time of that Parliament, there were no Tem-' 
poral Lords before Earls, neither Dukes nor 
Marqueſſes : So if any others were to be un- 
derſtood to be compriſed under that General 
Title of Peers, it could be only the Lords 
Spiritual, which is a thing very ridiculous to 
believe : Can it be thought, nay can our Aſ- 
ſerter himſelf think, I trow not, that when the 
other particular ranks and degrees of the 
Peerage are expreſſed and ſet down nominatim 
by name (as one may ſay) by Tale and by 
Token, Earls and Barons, that (1 fay ) at the 
ſame time, and to be joyned with them in 
the ſame ation, another rank of men, viz. 
Biſhops muſt paſs under a General Title, and 
that pur in the firſt place, as if Peerage were 
an Apellativum 87" *Zo,;w)y to them, ora Ce- 
mus Imper feltum yes wes #r, to the two Spe- 
cies, the Lords Spiritual and Lords Tempo- 
ral, which Genus the Logicians define to be 
Quod ſpeciebrs ſuis non communicatity ex equo 
ſed alters magis, alters minus, um ſpecies immediate 
C proprie, alters mediate CF in ordine ad prima- 
riam: And that fo the Lords Spiritual ſhould 
ſtill be principally and chiefly meant, by the 
General Name of Peers, they Primario, and 
the Temporal Lords Secundaris. Thoſe Lo- 
gical expreſſions 1 know our Aſſerter under- 
ſtands well, who blames others for bringing 
Ilogical arguments, therefore 1 put this to 
him. But that they are not at all Peers of 
the Realm, to ſpeak properly and truly, 
and as they are in the eye of the Law, though 
they have ſometimes been tiled fo, both by 
C 4 them- 
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themſelyes and others, 1 have in my former 
Letter | think made ir clear, and all that our 
Aſſerter ſaith to the contrary, hath not made 
me change my opinion, and I ſhall ſay more 
to it, when I come in courſe to anſwer what is 

there ſaid by him. 
In the mean time I ſhall only add this, which 
I lay for a ground, that I do verily believe 
no inſtance can be given of an enumeration 
of ſome particulars in an Univerſal Colle» 
Qtive Propoſition, and to leave out that par- 
ticular which is firſt in Rank, and ought to 
be firſt named, if any at all be named, and 
to have that to betacitely implied under the 
General Term, the Signum Colleftwoum, As 
ja this Propoſition, All the Peers, Earls and Ba” 
hwy) od ap 4 Judgement ; | his | ſay, that if 
the Biſhops did joyn in the Judgement, it 
would have been ſo cxpreſſed,- and rhey would 
have bcen firſt named, otherwiſe it is like an 
Et catera in the beginning of an Enumeratis 
PN, Which in the cloſe, and after an enu- 
meration of ſome particulars, may intimate 
@ joyning of ſome others that are not parti- 
cularly ſpecified and named, but is neyer put 
in the beginning: And | think, 1 may with 
confidence affirm, That there is no example 
in all the Rolls of Parliament, that any of the 
Benches of the Houſe of 'Lords hath been 
particularly nientioned in any buſineſs, and 
if the Ptelates did likewiſe a& ia it, that they 
were not allo particularly mehtioned, and 
always in the firſt place, nay,” before any 
other, even before the Prince of Wales, and 
the Princes of the Blood, 'as may bx ſeen in 
; OI the 
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the Roll 23 F.y. upon Roger of Wypmore's 
Petition, the Record ſaith, Le Roy fit venic 
bevant lui & les Pzelatz & Edward ſon fitz 
eiſne P2ince de Gales,Hevri Duc de Lancaſtre, 
Countes, Barons 4 Piers le Jugement, &c. 
The King cauſed to be brought before him, and 
the Prelates, and Edward Prince of Wales bu 
eldeſt Son, and Henry Duke of Lancaſter, and 
the Earls, Barons and Peers, the Judgement , 
&c, Now is it probable, or can it be belie- 
ved, that the Decorum concerning the Bi- 
ſhops being ,in thoſe times ſtill ſo punCtually 
obſerved, and that reſpeCt always given to 
the Prelacy, whenever they were concerned 
to mention them particularly and in their due 
place, that they would in that Parliament of 
FE. 3. be content to be comprized under a ge- 
neral notionfiand paſs as a man may fay In- 
cognito, when others have more reſpect ſhewe» 
ed them, to have their names recorded ? I 
do not think that the Clerk of the Parlia- 
ment durſt have been guilty of ſo great a 
diſreſpe&t to them: Therefore we may well 
conclude, that in this Judgement upon Mau» 
travers, the Prelates were not at all ſignifhcd 
under the general word of Treſtouz les Piers, 
CounteseE Barons 3 A# the' Peers, Earls and 
Barons; nor were they at all preſent, or had 
any part in that Tryal, no more than in 
that of Roger de Adortimer, Earl of March. 
The other perſons judged that Parliament, 
had all the ſame Judges, and paſſed under 
the ſame Judicature. The Record for Boeges 
de Bayons and Fohn Demerell is, Jtem tieu 
Jugement eſt alſentiez © accozye que ſoit faic 
| de 
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de Boepes de Bayons, John Deverel] pur la 
cauſe ſuſdite, &c. Item, The ſame Judgement 
Was agreed to, and accorded to be given 
Boeges de Bayons aud John Deuerell, for the 
cauſe aforeſaid, &c. The very ſame words 
arc likewile for the Judgements upon Thomas 
de Gurney, and William de Ocle. And to ou: 
it more authentically that they were all Ejuſ- 
dem farine, of one and the fame nature, I 
will give you the Kings Writ that declares 
them to be ſo, to the Lord Treaſurer, and 
Barons of the Exchequer, commanding them 
io to incoll thoſe Judgements, and with them 
a kind of Proteſtation made by thoſe Peers, 
ſtiled a Concordia ne trahatur in Conſequentiam : 
An Agreement that it ſhould not be drawn into 
Conſequence : Thatis, Not made a Precedent, 
to oblige and compel them to #dge hereafter 
any but their Peers, becauſe of the Judgement 
they had then given againſt Sir Simon de Bere- 
ford, Jobn Aſautravers, and the reſt, who were 
Commoners: For as for thole who were their 
Peers, they could not avoid the Trying of 
them, particularly in Parliament, where on- 
ly a Peer of the Realm can be trycd in Par- 
lament time which hath ever been the pri- 
viledge of the Peers ; and from which I ſhall 
in duc time and place, before | make an end, 
draw I think, an Argument not to be anſwer- 
ed, that the Biſhops are not Peers, for if they 
be Peers, and ancktiened in Parhament time, 
they mult be Tryed in Parliament, 

Bur 4 E.3. Stephen,Biſhop of London, having 
been complained of in Parliameat for ſaying, 
That it Edward the Second were ſtill alive ( n 
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he was infarmed that he was, and in Corfe 
Caſtle) he would aſſiſt him with all his force, 
to re-eſtabliſh bim in his Throne ; was by the 
Parliament, referred for his Tryal to the 
Kings Counſel, and by them to the Kings- 
Bench, where putting himſelf ſuper Patriam , 
to be Iryed as all Commoners do, a Jury 
was empannelled, and the Tryal went on 
there in the Kings-Bench, till at Iaſt he got 
the Kings Pardon : This is Term. Paſc. 4 E. 3. 
rot. 53. Now had the Biſhop been truly and 
really a Peer of the Realm, neither could the 
Houle of Peers have avoided the Trying of 
him themſelves, nor would he have ſubmit- 
ted to a Tryal elſewhere out of Parliament, 
the Parliament being once poſlelled of his 
Cauſe, 

But this is by the by, the Writ for inrolling 
thole Judgements, and the Concordia is, In 
Memor and. Scaccari inter Brevia diretta Baronie 
bus de Termino Santts Hillaris Rot. 33. 5 FE. 3. 
In theſe words, Rex Theſ. « Baronib. ſuis 
ſalutem, Mittimus vobig ſub pede Sigilli no- 
{ri quzdam Judicia in Parliamento noftro 
apud Welſtro1, nuper tento per Comites , 
Barones ac alios Pares regni noffri ſuper 
Rogerum de Mortuo Mari & quoſtam alios 
reddita, nec non quandam Concozdiam per 
nos & Pares pzzdicos, nec non Communita- 
tem Regni noſtri in eodvem Parliamento fa- 
cam ſuper pzzmifſis, Pandantes quod Judicta 
E Concozyiam pzzdica in Scaccario noſtro 
p:zdico cozam vobis legi & publicari + ibidem 
ſeriatim irrotulari de cztero ibidem obſer- 
þari faciatis, Teſte me ipſo apud Wyndelor 1 5. 

ye 
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die Februarii , Anns regni noſtri 5, Per ip* 
ſim Regem & Concilium. The Xing co the 
Treaſurer and Barons greeting. We Jend you 
wnder our Seal, certain Tudgements given vn our 
Parliament late at Weſtminſter, by the Earls, 
Barons, and other Peers of our Realm, upon RO- 
ger of Mortimer, and ſome others ;, alſo an 
Agreement made in the ſame Parliament by Our 
Selves, the foreſaid Peers, and the whole Come 
monalty, concerning the matters aforeſaid, con 
manding you, that the ſaid Fudgements and Agree- 
ment you cauſe to be read in your preſence in our 
Court of the Exchequer, and there to be enrolled 
7 courſe, and duly obſerved. Given under our 
Teſt at Wind(or, Febr. 15. snthe fifth year of 
our Reign. All this ſhews there was no varia- 
tion in any of thoſe Tryals, but all went on 
pars paſſu, in the ſame Method. And it is not 
probable there could be any great change in 
their proceedings, the Parliament continuing 
rogether ſo ſhort a time, but fifreen days in 
all, as Mr. Pryn obſerves by the Writs of 
wages in his fourth Part, which is concern- 
ing Parliamentary Writs. And I think I may 
now ſay, that few will believe I concealed thele 
Precedents becauſe they made againſt me. 
The Cale of Sir Thomas Berckley is of another 
nature, his Tryal is faid to be Inter Placits 
Corona tenta coram Domino E. Rege in pleno Par« 
liemento ſuo, rc. Mem. Thomas de Berkeley Miles 
venit coram Rege inpleno Parliaments ſuo, Of al- 
locutws de hoc, &c. about the murther of 
Edward the Second, and asked how he would 
be tryed, Ponit ſe ſuper Patriam: So twelve 
Knights were empannelled , who did acquit 
him. 
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him. 1 donot look upon this as a Tryal by the 
Houſe of Peers, aCting in their ordinary Judici- 
al Capacity. There was ſome other Court in 
thoſe times in time of Parliament, where the 
Peers probably were the principal Judges , 
but then were added to them ſome great Ofh- 
cers of the Crown, and of the Judges of 
Weſtminſter-Hall, before whom thoſe Pleas of 
the Crown were held; I confeſs this is to me 
Terra incognita, a thing of which 1 can give 
no very good account. But I think one may 
affirm with confidence that no Prelates were 
amongſt them, for they would have been menti- 
oned, if they had been there; as in all Criminal 
Cauſes which were Capital, or in any thing con- 
cerning ſuch Cauſes, I obſerve, they were : And 
even in this Caſe of Sir Thomas Berckley the next 
Parliament, NV. 18. it is ſaid, Atem en meſme 
le Parlement ft pzierent les Pzelatz, Countes 
E Barons, pour Br. Thomas de Berkley 
a noſtre ur le Roy gil lut vouflff veliver de 
mepnpzile, &c. J[tem, #n the ſame Parliament 
the Prelates, Earls and Barons beſoug bt the King 
that be would ſet Sir 1 homas Berkley at liberty 
from his Mainprize. 1 do obſerve they are 
always named, and never omitted if any elſe 
be named, which is my Poſtolatum to onr 
Aſerter, and not as he injuriouſly would put 
it upon me, p. 56. of his Pamphler, That I 
ſhould maintain, That the Prelates are in all 
Caſes particularly named, or elſe they cannot 
be thought to be there, and then todiſprove 
it, quotes a Bill of Subſidy, where the words 
are, Les Seigneurs E Communes ſont al/ 
ſente}: The Lords and Commons have ep__ 
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And @emble as Seigneurs du Parlement : 


It ſeems to the Lords of Parliament ;, and a hun- 
dred ſuch inſtances more,l know, he may give : 
And the Trifler could not but know that 1 
could intend it of no other but of the matters ia 
queſtion, which were Judgements in Criminal 
Cauſes. 

And [ ſhall add but this moreto ſhew the im- 
probability of the Prelates of thoſe times being 
at all employed in Tryals of that nature, and 
leaſt of all, that we ſhould imagine they could 
be comprized under general expreſſions, which 
if it were, would argue an unqueſtionable 
right and title in them to ſuch a Judicature, 
Let us conſider the Statute made but two years 
before, it is 2E. 3. c. 2. which confirms a 
Statute formerly made 27 E. 1. c. 3. which 
Enatts, That the Tuſtsces of Gaol delivery which 
are ſent down into the ſeveral (ounties, when they 
enquire of Felomes and Murthers, if one of them 
be a Clerk, then ſome diſcreet Knight of that 
County (hall be aſſociate to him that us the Lay- 
man, and ſhall deliver the Gaol. We ſee how 
careful rhcy were then that no Church-man 
ſhould rake Cognizance of Matters of Blood, 
Canon Law, Common Law, and Statute Law 
did prohibit it. 

And uow to follow my Gentleman to the 
Parliament 5 E. 3. 1n which he tells me, I have 
not been fortunate in the choice of my To- 
pick, becauſe that Parliament being called 
for the redreſs of the Peace, and the Biſhops 
laying, I did net properly belong to them to give 
the King counſel for the keeping of the Peace f the 


Kingdome , ſignihi:d nothing. But had _y 
ai 
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Aid it did not all belong fo them, it had been 
ſomewhat to the purpoſe. Burt under this 
Gentlemans favour, I think it is to the pur. 
poſe, to ſhew that the Biſhops did then be- 
tieve and acknowledge that it did nor pro- 
perly belong to them to look to thekeeping 
of the Peace , that it was not their proper 
work, which implies that they conceived 
their duty and employment to lie another 
way: And it is a ſtrong argument 4 minore, 
that if they might not do that, and adviſe the 
King in doing what was necellary for the 
keeping of the Peace , and puniſhing the 
breakers of it, much leſs could they be put up- 
on it to judge m Matters of Blood. And 
for them to ſay that I: did not properly belong 
to them, was a little ſofter, and more reſpett- 
fat ro the King to excuſe themſelves from 
doing what he required of them for giving 
their advice, than if they had bluatly ſaid, 
That it was not at all of their duty to give ſuch 
advice;, which had grated a hetle too much, 
and had been a kind of retorting ic upon the 
King for requiring a thing in it ſelf improper 
and unreaſonable. And yet they did as ſtrong- 
ly put it off from themſelves, ſaying, t 4d 
not properly belong to them; for no prudent and 
ſober man will do a thing that is not proper 
for him, nor can it be requiced of him , 
that he ſhould. So I think my Topick was 
very good; and I may fay Iam not alto» 
gether unfortunate to have to deal with ſo 
weak and impertinent an Adverſary. 

What he ſaith in the Caſe of Sir Fobn Grey, 
and Sir IVilliam de la Zouch, of Biſhops, that 
thy 
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they are ſometimes comprehended under the 
general word of Les Grams, I never denied 
kK; but in that place where the King did 
charge, Toutz les Countes, Barons, & aus 
tres. Grantz en lour foles £ ligeances, &c. 
All the Earls, Barons, and other great men, &C. 
I ſay that Biſhops cannot be comprehended 
there, becauſe in that place it can be under- 
ſtood but of ſuch great perſons, whoſe Rank is 
after the Barons, where 1 am ſure no Clerk of 
the Parliament durſt ever rank the Prelates. 
And another Rule which I ſtand upon is, That 
if any one Bench of the Houſe of Peers be 
named and ſpecified, as that of Earls or Ba- 
rons, that of the Biſhops ( if the Biſhops 
were preſent ) is never left out, but always 
firſt placed. 
he next ſcratch he gives me, is upon the 
Caſe of Sir William Thorp 25 E. 3. upon my 
inferring, that by the General Term of the 
Granz, 1n that Parliament, who approved of 
the Judgement of 'death given upon Thorp , 
it cannot be ſuppoſed that the Biſhops are 
underſtood, becauſe they tell the King, that 
if ſuch a Caſe ſhould happen afterwards, the 
King might call any of thoſe Gramz whom he 
leaſed , and by their advice, give luch a 
nnd of himſelf, which I ſay could not 
be meant of Biſhops, becauſe it was no em- 
ployment for them to aſliſt in Judgements of 
death. Upon this, thy Gentleman 13 pleaicd in 
good ſerious earneſt (as be ſcofhingly expreſles 
it) to ask, if this be not petere Principmenm, tO 
beg what 1 am to prove. And | anſwer in 
true ſerious earneſt, that I do not perere Prin- 
Ciprumy 
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ciplum, not beg the Queſtion ; for the Que" 
ſt:on is firſt general, Whether Biſhops in Par- 
liament can be emÞPloyed in ſuch Judgements, 
and then particularly whether among the 
Granz, of that Parliament of 25 FE. 3. that af- 
firmed that Judgement againſt Thorp, there 
were any Biſhops ? And linfer there was none, 
becauſe they tel the King, that hereafter even 
out of Parliament, if any body elſe offend in 
like manner, he may take any of them, that 
is, of thoſe Grantz. that now give him this 
advice, to joyn in condemning him ; and by 
the Law of the Land, a Biſhop could not 
joyn, therefore there was no Biſhop amongſt 
them : And that by the Law, Biſhops and all 
Clergy-men were prohibited, appears by the 
Act of Parliament of the ſecond of that King 
which I mentioned before, confirming one 
to the ſame purpoſe made in Edward the 
Firſt's time, that No Clerk, ſhonld be 4 Ju 
ſtice of Gaol-delivery for Tryal of Felons : 
this, I think, is not petere Principiam , to 
prove the true meaning of what was done at 
that time in the Houſe of Lords, by what the 
Law of the Land had already eſtabliſhed , 
which muſt regulate what the Houſe of Lords 
then did, and doth ſhew there could be no 
Biſhops in the number of thoſe Granz. 

Then for what he faith of the Commons 
charging Michael de la Poole before the King y 
Prelates and Lords, which was in 10 R. 2. and 
parallelling bis crime to that of Sir William 
Thorp, who for it was condemned to dye ; upon 
which he will infer that Michael de la Poole 
was charged with 4 mos crime, and accuſed of 
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ﬆ by the Commons before the Prelates, as well as 
before the other Lords, who gave their Tudge- 
ments wpon #8. He may examine the Record, 
and he will find that the Impeachment was on- 
ly for Miſdemeanors, cozening the King in an 
exchange of Land, when he was Chancellour, 
and fome other miſcarriages of that nature : 
And it is the Impeachment, which is in the 
nature of an Indiftment, that governs the 
Tryal, bethe crime what it will: As it is laid 
in the Impeachment or the Indiftment, it 
mult be ſo found upon the Tryal, at the leaſt 
it can be found no higher, leſs haply it may 
be: A man that is Indicted for a Miſdemea- 
nour, cannot be found Capitally Guilty. And 
though by a compariſon, by way of aggra- 
vation, it was likened to Thorp's Caſe, MH- 
chael de la Poole made it appear there was no 
reſemblance between them : And who will 
take pains to read the Record of Thorp, 
which 1 dare ſay this Trifler never did, nor 
ſcarce any Record; will ſee that the ground 
of that Judgement, which made it Capital, 
was that himſelf had ſubmitted ro ſuch a con- 
dition, when he took upon him the Office of 
Chiet Juiticez the words are, Si ſembla a 
eur le Jugement ſur ceo rendu reſonable de- 
puis qil ſe obligea meſmes per ſon ſerement 8 
tiel penance fil feiſt alencontre z The Fudge» 
m:nt given upon, ſeemed to them to be agreems 
to reaſon, ſince be had bound himſelf by bu Oath 
wo ſach a puniſhment, if be did contrary to his 
Oath. And I muſt fay, it would go bard with 
a great many, if every one ſhould be hanged 
that cozens the King. 

And 
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And it is a pretty remark of his ypon 
Sir John Lee's Caſe 42 E. 3. that the Record 
ſaying, That be was browght before the Prelates, 
Dukes, Earls, Barons, and ſome of theCommongs, 
&c. He obſerves, that it at this Tryal any 
thing had been objeted which had been Ca- 
pical, the Biſhops were preſent at it: And I 
ſay he might have made a truer obſervation 
than that, which is, That they might be well 
aſlured, that nothing Capital was to be ob- 
jected, becauſe then the Biſhops would not 
have been preſent. And one thing 1 am ſure 
1s obſervable, which is, that the Biſhops , 
that is, the Prelates are here recorded to be 
preſent, and to be ranked before the Dukes, 
Earls, &c. We are ſure, if any be ſpecifi- 
ed, they are, and ſtill ranked in the firſt 
place. 

What my Gentleman means, in what he 
laith upon the Tryals 5oE.3.1 underſtand nor; 
they are the Caſcs of Richard Lyons, the Lord 
Latimer, Wilkam Ellis, the Lord Newwll, and 
John Peach, all theſe were only charged with 
Miſdemeanors ; he faith their crimes were 
great and hainous, and reckons the loſs of 
Forts among them, which he ſaith was acrime 
Capital in Gomenirz, and Weſton, 1 R.2. and 
that I acknowledge the Biſhops to have bein 
preſent at thoſe Tryals. Bur till this learn» 
ed Gentleman, who brags here that he will 
not ſuffer the World to be longer amuied 
and impoſed upon by my Notions, doth him- 
felt ſtill miſtake the buſineſs, not well under- 
ſtanding the vature of the thing he treats of. 
Otherwiſe he would conſider that the Tryat 
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of a Criminal perſon muſt always be purſu» 
ant to his Charge ; which is a point 1 have 
already ſpoken to, therefore 1 ſhall ſay little 
here, only this, that the Impeachment of the 
Commons againſt thoſe perſons, was only for 
Miſdemeanors, their Tryal was accordingly, 
and the Biſhops were preſent. And for what he 
ſaith of Gomenitz, and Weſton was clean another 
Caſe ; it was for betraying thoſe Towns which 
they had undertaken to keep, when the force 
upon them was not ſo great : However,it is not 
material what their Crime would appear to 
be upon proof, but what their Charge was, 
and that was Capital. Then for what he 
adds of the Biſhops being comprehended un- 
der the general Apellation of Les Seigneurs 
du Parlement ; The Lords of Parliament ; 
in teveral Cales which he there cites, which 
he beats upon over and over again, in ſo ma- 
ny ſeveral places of his Pamphlet, and ſets 
up like a Man of Straw of his own making, to 
make ſport with, is what I never denied: 
my Poſition is, That I have ſtill obſerved in all 
Tryals of Crimes, when Biſhops could be 
preſent, it is ſo expreſſed that they were ſo, 
as in all Crimes not Capital; and I do nor 
think one Inſtance can be given to the contra- 
ry. And my other Poſition, which I afficm 
with more confidence, is, That if any of the 
other ranks of the Lords be mentioned, the 
Biſhops are ſo likewiſe, or elſe it is a cer- 
rain argnment that they wete not there. 

My Gentleman is a little put to his Trumps 
in the Caſe of Gomenitz, and Weſton, 1 R. 2- 
Fhat is (o plain, firſt, the Commons comin 
an 
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and deſiring, That ſuch as had loſt Towns 
and Caſtles by their own defaulr, might be 
puniſhed, Per agard des Seignenrs © Ba- 
ronage; By the Judgement of the Lords and 
Baronage : whereupon thoſe Lords command- 
ed Gomenitz, and Weſton to be brought before 
them, and upon a long hearing, condemned 
them both to death: And the Lords are par- 
ticularly named, the Duke of Lancaſter firft, - 
and ten more Earls and Barons by name, of 
whom Rogey Lord Clifford was the laſt ;, and 
then a general clauſe , Ct pluſours autres 
Seigneurs ,- Barons « Bannerettes ; And 
many other Lords, Barons and Bannerets, Now 
this is ſo plain, and excluſive of all Prelates, 
as my Gentleman is forced to confeſs, that it 
ſeems doubtful to him who theſe Lords were, 
whether the Prelates, or the Lords particular- 
lynamed; and pluſours autres @cigneurs, un- 
der which (he faith) very probably the Lords 
Spiritual might be compriſed, 1 fee a truth 
cannot come clearly from him, a thing that 
1s moſt clear , he makes it doubtful: And 
one thing he ſaith moſt falſely, of a Petiti- 
on commanded to be read, Numb. 29. En 
ceſt Parlement per les Þ1clates, & Seigneurs, 
Piers du Parlement ; By the Frelates, aud 
Lords, Peers of Parliament \, which Petition he 
will have to be concerning this matter, which 
1s moſt falſe. For that which is ſaid Numb. 
29. is of a Petition, and Writ of Error, pre- 
ſented by William de Montague, Earl of Salws 
bury, which was then read, and nothing at all 
concerning, Gomenitz, and Weſton; which is a 
horrible falſhood, and impoſture of our Al- 
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ſerter to abuſe the world ſo, and impoſe upon 
the Reader. The firſt requeſt of the Com- 
mons concerning this buſineſs, and to have 
this matter examined is Numb. 38. and then 
Numb. 29. there is mention of a Schedule 
given in by Weſton, and the Record faith, 
Uetie « leue la dite cedule en plein Parle- 
ment ; The Schedule being ſeen and read in full 
Parliament;, and any thing concerning Weſton 
or Gomenitz, before this, there 1s not: But 
ſome falſhood her muſt ſtill add of his own, 
for the Jeſuites Verſe is very applicable to him, 


Verba damus cum noſtra damiu, quia fallere no- 


ſfirum eſt, 
Et cum noſtre damus, mil niſt verbs damns. 


And indeed throughout his whole Pamphlert 
he doth but Yerba dare, take Yerba, Words, 
as 1n oppoſition to reality and truth, for 
it is fnll of falſhoods; or take Words in 
oppoſition to matter and good ſenſe, for his 
whole Book is a very bundle of words, with- 
out-any good matter in it. But one thing 
more I cannot but obſerve, it is his inſiſting 
ſo much upon a thing, which Iam confidenr 
himſelf doth nor belicve, though I have known 
a teller of ſtories tell one of his own inventicg 
ſo often, that at laſt himſelf hath begun ro 
believe it to bea truth : It is, that after the 
naming ſeveral Lords, and cnding with ſome 
Barons, there is a general expreſlion, Gt 
pluſours autres Seigneurs, Barons & Bans 
_ nerettes; And many other Lords; Barons and 

Bannerets ', my conhdent Gentleman hath the 
boldneſs to add, Under which probably the Lords 
CON- 
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ritual might be compriſed ;, which he knows 
the Prelates of thoſe times, if they had been 
concerned in it, would never have endu- 
red, and the Clerk of the Parliament would 
as ſoon have eaten Fire, as have entered it (o, 

Then in the Caſe of the Murtherers of 
Jobn Imperial, a publick Miniſter, 3 R. 2. be» 
cauſe I obſerye, that it is expreſled in the 
Parliament-Roll, that the Biſhops were not 
preſent at the framing of the ACt to make it 
Treaſon in them, which | grant, in other 
places of my Letter they might have been , 
being to paſs an Aft of Parhament in a Le- 
gillative way , my Gentleman is pleaſed to 
lay, That I forget my ſelf: In truth No, I did 
luppoſe it, and do ſuppoſe it to be a good 
Argument 4 minore, to ſhew that the Prelates 
were then ſo modeſt, as to withdraw upon 
the paſſing of a Law for the greater pu- 
niſhment of ſach a Capital Crime, which in 
ſtritneſs perhaps they did not need to have 
done, much more then would they avoid the 
ſitting as Judges to take away life in 4 judi- 
cial way, which they could no ways pretend 
to : Bur my Gentleman loves to quarrel, and 
ſcribble Paper, though to no purpale. 

To the Cafe of Sir Ralph Ferrers, 4 R. 2. 
he only ſings over his tedious plain Song , 
1 hat under the general word of Lords of Par+ 
kiament, Biſhops may be comprehended, and 
therefore he will have it, That they mult be lo : 
And much good may it do him with his Cram- 
be bu cotta, | may ſay centies colfta, for | think 
he ſerves uÞ this ſame diſh a hundred tunes in 
tis his learned Treatiſe. 
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But I may not let paſs what he ſaith upon 
the Caſe of the Biſhop of Norwich, 7 R. 2. 
how extream falſly he recites things, taking 
all upon truſt, how this man cr rother man 
Cites a Record, but never ſeeing the Record 
it ſelf, which perhaps he cannot ſo much as 
read. He deſires it may be taken notice of, 
that for thoſe Miſdemeanors he was adjudg- 
ed to make Fine and Ranſome to the King, 
and that the Judgement was paſſed upon him 
O the Lords by aſſent of Parliament \, where he 

aith, he hopes 1 will not deny but that there 
were Biſhops preſent, and for this ſends me 
to Corton's Abridgement, 7 R.2. n. 23. but 
if he would have looked upon the Parliament 
Roll he would have found this, Berquop del 
aent des Countes, Barons & autres Sreig- 
neurs Tempozel; pzeſentz en ce Parlement eſt 
aſTentuz # acco2de3 que vous ſoiez en la mercile 
Koy, 4 mis au fin & raunceon pur voſtre mal- 
fait (olonc la quantite £4 qualite dicell ; There- 
fore by the aſſent of the Earls, Barons, and other 
Lords Temporal preſent in this Parliament , it « 
agreed and accorded, that you ſhall be at the 
Kings mercy, and put to Fine and Ranſome, for 
your miſdeeds, according to its quantity and qua» 
lity. You ſee now bow this man would im- 
poſe upon vs , and what ſtuff he brings to 
make good his aſlertion : If 1 had been 
guilty of ſuch a falſhood, I ſhould have 
heard of it to purpole, that both my ears 
would have rung again; andno Ink this Gen. 
tleman could have got black enough to ſet it 
Put 10 its colours, 
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Then he comes to the Caſe of Michael d 
la Poole, 10R. 2 where he faith the fame 
things he did before, and which 1 have already 
anſwered, ſo to that 1 refer you. 

The next js the 11 RK. 2. where the Pre- 
lates withdrawing from Parliament, by rea- 
ſon of matters of blood, which were then to 
come into agitation, enter a Proteſtation 
with a Salvo to their right of fitting in Par- 
ment, which my Gentleman will have to be 
meant even of their being preſent at the agi- 
tation of thoſe matters, if they were ſo 
pleaſed. This hath been treated of before 
at large already, to which I refer you; I will 
only obſerve this further at preſent, out of 
the words of their Proteſtation, firſt, they 
ſay, Quia in pzzſenti Parliamento agitur 
de nonnullis materiis , in quibus non licec 
nobis aut alicui cozum jurta Sacromm Ca 
nonum inlticuta quomodolibet perſonaliter in- 
tereſſe, ea p2opter p20 nobis & cozum quolibet 
poteſtamur, & eozum quilibet hic p2eſens eti- 
am poteſtatur, quod non intendimus nec vos 
lumus ſicuti de jure non poſſumus nec debe- 
mus, nec intendit, nec vult aliquis cozum 
dum de hujuſmodi materiiz agitur vel agetur, 
quomodslibet intereſſe, (ed nos & eorum quem- 
libet in ea Parte penitus abſentare ; 1 his they 
declare, That it ts not lawful for them, nor any of 
them, by the inſtitutions of the Holy Canons, to be 
perſonally preſent , and that of Right they can- 
not, nor ought to be there, and therefYe they do 
not intend in any ſort , quomodolibet , # be 
preſent, but wholly fo abſent themſelves , while 


| thoſe matters are bandling. Can any man now 


have 


[ 42 ] 
have the fore-head to maintain , that they 
could have a thought of challenging ftill a 
right, contrary to ſuch prohibitions, and to 
ſay, that it was only the Canon Law that 
did prohibit them : 1 ſay ſtill that the Ca- 
non Law was to them above all Laws, and 
the Prelates of thoſe times conceived them- 
ſelves to be above all other Laws; even not 
ro be ſubje&t to them, but what the Canon 
Law did allow or forbid, was accordingly by 
them held to be moſt lawful or unlawful. 
The Salvo they add, makes it clear, Jure pa- 
ritatis noſkre  cujuſlibet eozum interelendi 
in dicto Parliamento, quoad omnia « fingula 
inibi exercenda noftris & eozum cujullibet SDta- 
tut + D2dini congruentia in omnibus ſalvis ; 
The right of our Parity, and of every one of them 
(that rs, our equal right in the general, and of 
every one of ns in particular, with the reſt of 
the Lords) of being preſent and ating in the ſaid 
Parliament, 44 to all things and every thing be- 
futing our State and Order, always remannmng un- 
to 4 ſafe and entire, Now 1 would ak, if it 
can be imagined, that they would, by way 
of Proreſtation, reſerve to themſelves a liber- 
ty (when they pleaſed) todo what they ſaid 
was not lawful for them to do, and that 
which of right, and according to the Law to 
which they were ſubje&t and muſt obey, they 
could not, nor ought to meddle with? And 
if fuch things can be thought to be Status &- 
Ordim congruentia, for their Salyo extends Ons 
ly to ſuch things as are agreeable to their Stats 
and Order. Indeed, I think it a ſolcciſm to 
bave fuch a thought. And I know it will be 
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excepted againſt, that I do take Paris here 
in ſuch a ſenſe, and not to be Nowen Apellar 
tivwn, 00 lignifie Peerage, 2 rank of men ; bur 
| conſider how it is put, that it is Paritas wr* 
terefſends in Parkamenco, which in my opinion 
is proper to render a Parity, or 4n equal right 
with others, to be preicat in Parcliameat. 
But let them conſtrue it Peerage, it matters 
not fo me, 1 have handled that point fully by 
it ſelf in my former Letter, and ſhall do IT 
again ia this before I make an end, to ſhew 
| am not afraid of that expreſſion ; and though 
in thoſe times the Prelates gave themſelves 
{omerimes that Character, that it did not at 
all belong unto them. And be bears upoa this 
again, That this was left out purpoſely by 
me in my citing this Proteſtation , which [ 
have ſufkciently cleared already amongſt his 
Poſtulata's, therefore I ſhall not trouble you 

with it again in this place. 
ln the Caſe of Thowas Hexey, 20 R. 2. my 
Gentleman is ſo ingenious, as to fay, He be- 
lieves the Biſhops were not preſent, but then 
he tells you why ; becauſe it was an erroneous 
Judgment,and an Irregular Condemnation, and 
!o commends their Prudence : And fure,he hath 
been with ſome Witch to raile ſore of thoſe 
Prelates from the Grave, as the Witch of Endoy 
did Semel, to tell him the true cauſe why they 
withdrew themſclves, and did then forbear to 
uſe their Right, as he faith it is lawful for 
every man todo, elſe he could never have hit 
ſo pat upon the true cauſe of their withdraw- 
ing, whereas otherwiſe a man might ſay it 
was becauſe they knew they had av right to 
be 
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be there; and if it had been their right, they 
ſhould the rather have made uſe of it, to pre- 
vent and hinder an unrighteous Judgement, 
and have cauſed a righteous one to be | +4 
And more than that, if it was their Right, 
and that they had a calling to be there, they 
were bound to attend the Service, and 1 think 
it would have been a breach of Duty, and a 
Sin in them to withdraw themſelves from 
It. 
And now I come to a Bundle of Words in- 
deed, it is what he fays concerning their 
Proxies, 21 R. 2. out of which one ſhall have 
much ado to pick ſome ſenſe, and what it is 
he would be at, 1 will do my endeavour 
in it. He firſt puts us in mind of his fifth 
Poſtulatum, and of what he faid there 
of the difference between the Matter of a 
Law, and the Manner of its enacting, and 
that a Law may be repealed for the Matter of 
ir, and yet the Manner of making it ſtill hold 
good. This I ſuppoſe he faith, becauſe I ex- 
cept againſt the authority which that Parlia- 
ment, at the deſire of the Commons, gave 
the Biſhops to make their Common Procura- 
tor, in regard that whole Parliament was at- 
terwards repealed, and conſequently all ir 
did, made null and void. Yes, faith he, the 
Parliament was repealed by 1 H. 4. becauſe 
it condemned thoſe who were his friends, as 
Traytorsto the King and Government; yet 
the proceedings in that Parliament were juſt 
and lawful. To which I anſwer, That what 
was done that Parliament, agreeing with the 
practice and uſage of other Parliaments, was 
certainly 


5 AD A a as aaa ac .o... 


& i SS bd Dn Oe he 


[45] 


certainly juſt for the Manner of the doing , 
though the Matter might be repealed, and 
made null : But what was never done before 
in any Parliament, nor any thing like it, could 
not receive any ſtamp of Authority for its 
being done in this Parliament , becauſe the 
Parliament it felf had no authority, a ſub- 
ſequent Parliament repealing it, and making 
it asif it had neyer been: And this of all the 
Biſhops joyning to make a Common Proctor 
was never done in any Parliament before nor 
lince. 

If any ſhould objet, that Henry the Fourth 
was an Uſurper, and had no right nor Title to 
repeal former Parliaments, nor to make any 
Laws. This were an Objection if it ſhould be 
allowed,would have a long tail,and carry a ve- 
ry bad conſequence, for it would ſweep away 
at once all the good Laws that were made in 
three Kings raigns, and would make ſuch a 
Hiatus in our Statute Laws, as would put 
things into a very great diſorder. We know 
that in Edward the Fourth's time, which fol- 
lowed immediately after thoſe three Henries , 
in all the Acts of Parliament which paſled, 
when mention is made of any thing done in 
thoſe Kings Reigns, ſtill what was done is al- 
lowed of, and confirmed, and to their Per- 
ſons and Government , the Parliament ſtill 
gives this CharaCter, that they were Kings 
indeed, but not of right. Which implies 
the ſtamp of Soveraign power and authority 
to be ſet upon all their ations, and ſo upon 
the Parliaments that were ſummoned and 
held by them, and principally there, m—_ 
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of the concurrence and conjunftion of the 
whole Kingdome in all things there done. 
Nay , in ſome Acts of Parhament we fhud 
care taken , that nothing ſhould claſh wigh 
what had been done in Parliament by ſome of 
thoſe Kings, as 14 E.4. c.4. there is a Sta» 
tute concerning Breakers of Truce, and a Pro- 
viſo in it, That this Alt ſhall not extend to any 
Alt or Ordinance made 2 He 5. late indeed, and 
net of right, King of England. But ſtill he is 
acknowledged King of England, de fatto, 
which goes a great way to authorize any 
thing done under their power. Therefore 
11H. +7. c. 1. A Law is provided to in- 
demnife all perſons that ſhall do ſervice to 
the King in being, whether he have right or 
no. 

As for what is ſaid of the Biſhops making 
their Common Proxy, at the prayer of the 
Houſe of Commons , That their Proceedings 
mig ht be valid, and not queſtioned in future Par- 
liaments by reaſon of their abſence, and that di- 
vers Judgements had been reverſed, becauſe they 
were net preſent. It is true, it is ſo expreſled 
in the Roll of that void Parliament, which as 
it hath no authority nor validity in it felt, 
ſo it is very ſtrange, that it there had been 
ground for this apprehenſion , there ſhould 
remain nothing upon Record in all the Rolls 
of Parliament, that ever any Judgement, or 
any other at done in any Parliament had 
been ſo repealed. We know it was once at- 
tempted 2 H. 5. by Thomas Montacute, Earl 
of Sakebary ( as I told you in my former Let- 
ter) who brought his Writ of Error to uy 
verle 
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verſe the Judgement given againſt his Father 
2 H.4, becauſe the Biſhops ( as he alledges 
there) being Peers of Parliament, were not 
parties to that Judgement, but it was decla- 
red tobe no Error, and his Petition was reje- 
ted. And we know that in Edward the 
Firſt's time, there was a Parliament held at 
St. Edmonds-bury, Clero excluſo, not a Prelate 
admitted to it, And in Henry the Eighth's 
time all the Judges of England declared it for 
Law, That the King might hold a Parliament 
with bis Lords T1 al and Commons, altoge» 
ther without the Lords Spiruual. Tout ſans leg 
Spirituels Seigneurs, it is in Xeslwayes Re- 
ports, in Dr. Standiſh's Caſe. Therefore 
there is no reaſon to think, that any Judge- 
ments were repealed upon the Biſhops being 
abſeat, ſeeing their preſence is not of neceſl;- 
ty for the conſtituting and ſitting of a Parlia- 
ment. And eſpecially not for the Judgements 
which we treat of in Capital Caſes, becauſe 
by what appears upon Record, and by all 
the Laws, Canon, Common and Statute Law, 
they never were preſent, 1 always except that 
Unparliamentary Extravagant Proceeding and 
Judgement of Herry the Sixth, in the twenty 
eighth of his Reign, upon Wiliaw de 1s 
Pool. 

Our Aſſerter tells us of fome Judgements 
reverſed 15 _ particularly in the Caſe of 
the Spenceys, but he doth not tell us where he 
finds it, nor 1 believe, doth he know bim- 
ſelf, having only taken it up ſome where up- 
on truſt, as he doth other things. But in 
this 21 R, 2. upon the Petition of the Earl of 
Glouceſter 
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Glouceſter , it appears by the Record of the 
proceedings againſt the two Spencers, Father 
and Son, in that 15 E. 2. which arethere re- 
peated at large, that there was nothing Ca- 
pital in their Caſe, neither in the Charge nor 
in the Judgement, ſo as this ſignihes nothing 
to the matter in queſtion, which is all can be 
ſaid roit. And as little ſhall [ ſay to his witty 
alluſion of bringing me to 4 ſight of my ſelf, as 
Alexander did his Horſe to the Sun, that he 
might not kick.;, only this I might fay, if I were 
as foul-mouthed as he, that indeed ſuch a 
fcoffing injurious Scribbler were fitter to be 
anſwered with a kick, than with fair reaſoning 
by way of Argument. 

Next we come to the 1 H. 4. Sir William 
Rickhill's Caſe, where I think, I ſhould do well 
only to tranſcribe what he hath written, to 
ſhew it needs no anſwer , but that I ſhould 
waſte too much Ink and Paper: I repreſented 
in my Letter to you, that Rickl! being ſent 
for into Parliament, no formal charge being 
againſt him, to give an account only by what 
order he had taken the Duke of Glouceſter's 
Confeſſion at Calais, which he did, the Biſhops 
preſent ; but when they came to conſider what 
was to bedone upon it, then only the Lords 
Temporal were asked their opinion, which I 
alledge to ſhew, that the Biſhops there were 
not adviſed with, becauſe it might be prepa- 
ratory to a further proceeding by way of 
Tryal: And this our Aſlerter fays, is to ſerve 
an Hypotheſis, and learnedly gives it us in 
Greek, and bids the Reader judge, and ſo do1. 
Thea for the Tryatof Hall, who was one - 
tac 
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the muttherers of the Duke of Glouceſter, Hit 
hath the condeſcenſion to acknowledge it pro- 
bable that the Biſhops were not there, but | 
then ſaith, that they left ic ro the Tempo» 
ral Lords, without any Impeachment to their 
right, it being ſecured before by the ſecurity 
of a confeſſed At of Parliament, 11 R. 2. 
i is their Proteſtation he hatps at. Andit I 
had as much Greek as he, 1 wovld ſay it in 
Greek, that he now doth ſerve an Hypothefit , 
or in good Engliſh, beg the Queſtion, for 
that is bis meaning of ſerving an Hypothelis, 
for the Right which the Biſhops there ſaved,he 
will haye to be, and hath furty times repeated 
it, tojudge Capitally when they pleaſe ; bnt l 
have clearly ſhewed it was not of their aſlifting 
in thoſe Judgements, as he ſtill will have ir 
to be, but other Judgements and proceedings 
m Parliament, where in truth they had a right 
to aſſiſt, 

Then follows the Caſe of William Saxtre, 

2 H.4. where he is pleaſed to give me a 
wipe for ſtiling him the Protomartyr of E- 
gland; and out of his great reading informs, 
that St. Alban lived ns hundreds of years 
before him; but he muſt give me leave fo 
inform him, that the common acceptation of 
Martyrs amongſt us Proteſtants now , is of 
ſuch Orthodox perſons as have ſuffered for 
the truth, whom the Papiſts have put to death 
for Hereticks, and this man was the firſt of 
them in England. He hath ſome other notable 
Remarks; one is, that whereas 1 (aid that 
the Biſhops and Clergy of thoſe times were 
the chief Promoters of bringing him to his 
a E end, 
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end, which I meant of their declaring him an 
Heretick, and then turning him over to the 
Secular Power, he obſerves upon it , That 
then they afted in a Capital Caſe, which he faith 
makes againſt me: And that it it was the 
Lords Temporal who ſigned the Wfrant 
for his cxecution, that the Biſhops had no 
hand in it, and fo have eſcaped my laſh, bur 
who were his Judges, nondum conſtat , 1 am 
lure it doth not conſtare to me to what pur- 
poſe he faith all this, which 1 do not find to 
make either for him, or againſt me. 

No more, than what he faith of the Caſe 
of the Earls of Kent, Huntington, and Salis- 
bury, 2 H. 4. who he grants were declared 
and adjudged Traytors by the Temporal 
Lords, and no Biſhops preſent, and then 
ſaith, he will give a Parallel Caſe, it is of the 
Earl of Cambridge , and the Lord Scroope , 
3 H.5. where the Biſhops were preſent, and 
that 1 confels they might be ſo, becauſe ir 
was in palling an A of Parliament to con- 
firm their Attainder. But my Gentleman is 
miſtaken, as he commonly is almoſt in all his 
Aſſertions, for the Caſes are not parallel, the 
Earls of Kent, Huntington and Salizbury had 
no Tryal, had not been legally condemned 
and attainted, but being taken in Circeſter by 
the Townſmea riling upon them,were by them 
in a tumultuary manner put to death, and the 
Houſe of Peers afterwards in a judicial way ad- 
jadged the fact of thoſe Lords Treaſon, and 
them Traytors ; and this was done only by 
the Temporal Lords, who are there particu- 
larly named, But the Earl of Gumtngrent 
rne 
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the Lord Scroope had been Tryed, Condemned 
and Executed at Sauthempton, and this Judge- 
ment afterwards ns into Parliament, 
and there confirmed by ACt of Parliam. where 
the Biſhops were, and might be preſent : but 
our Aſſerter hath ill luck in all his allegations, 

And he will have as ill luck in what he faith 

to the Earl of Northumberland's Cale, 5 H. 4. 
where 1 am fure he begs the Queſtion, and 
doth Diſputare ex non conceſſo, tor whereever 
Lords, or Peers of Parliament are mentioned, 
he will have the Biſhops ro be comprehend- 
ed, whereas thoſe general words, as all other 
ſuch, are to be underſtood Secandiom ſubjeftam 
materiam : If it be in a Caſe where the Biſhops 
are particularly by the Law of the Land, and 
the continnal praQtice in the execution of that 
Law excluded, and others are comprized un- 
der the ſame general expreſſion, it mult be 
underſtood of them only, and not of thoſe 
upon whom there is ſuch a bar. Now they 
who will have the Biſhops to be Peers, do ndt 
make them the ſole and only Peers, but allow 
Earls and Barons to be Peers with them. 
But I do not allow them to be Peers at all, 

our Aſſerter will prove them to be Peers by 
two Records, Mautravers Cale, 4 E. 3. and 

their Proteſtation, 11 R. 2. I have already 
given an account of what is in Mamtravers 

Caſe, the words are, All the Peers, the Earts 

and Barons being met, &c. Is it not ridicufons 

to expound this, that by Al! the Peers is 
meant only the Biſhops, as if the dignity of 

the Peeragedid principally belong to them , 

taat they ſhould be Peers Sans quexe, as the 

E 23 Frenc': 
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French denominate a thing that belongs to 
{ome particular perſon more properly , and 
in a more eminent degree, than it doth to 
any body elſe? Or is it not more rational, 
and indeed only ſo, to underſtand this ex- 
preſſion to import that the Earls and Barons 
were the Pcers who then met, and that ſay- 
ing, All the Peers, the Earls and Barons, &C. 
the Earls and Barons are an Exegeſs, an ex- 
polition of the foregoing general denominati- 
on of Peers, ſo Mawtravers Caſe makes no- 
thing for him, but much againſt him: And 
as to their own Proteſtation, 1 1 R. 2. indeed 
they call themſelyes Peers there, but that doth 
not make them ſo, 1 have ſpoken to this point 
already very fully, and ſorry I am that am 
forced to do it apain, and to do it fo often, 
but he leads me to it, who doth as the Pro- 
verb faith, Reciprocare ſerram , go over and 
over the ſame thing, as muchas ever any man 
did, 1 think, and as often miſtake. The 
force of my Argument to prove that by the 
general appellation of the Lords who proteſt- 
ed againſt the Kings delivering the Earls Pe» 
tition to the Judges, to have their opinion, 
and judged the fat themſelves notto be Trea- 
ſon, but a Trefpaſs, could not be meant 
Biſhops, becauſe the Record faith, Sur quop 
le dit Conte molt Humblement remercia le 
Rop, £ les ditz Seigneurs ſes Piers de lour 
dzoiturel Jugement 5 Whereupon the ſaid Earl 
very humbly thankgd the King, and the ſaid 
Lords bu Peers, for their right Judgement. 
Now the Biſhops could not be Peers to the 
Earl, who could not try him nor be tryed by 
him, 
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him, they being to be tryed only by Com- 
moners , and Commoners to try them, it 
there be occaſion, of which more ſhall be ſaid 
afterwards in its proper place. I will here 
only obſerve one thing, that our Aſſerter bath 
it inſtead of Fiumbly thanked , FHumbly reve- 
renceth the King ; which he takes our of the 
Pamphler that goes under the name of Mr. S21- 
dens Baronage, which 1 haye ever looked up. 
on as a ſpurious Book, not made by Mr. Sel- 
den, who would never haye fo tranſlated 
Remercia, and being full of faults and falſe- 
hoods, yet this Book, and Sir Robert Cotron's 
Abcidgment , which hath likewiſe faults e- 
nough, are the chief Oracles that he conſults, 
and which do many times deceive him, as the 
ancient Oracles did thoſe who reſorted to 
them. Of as litrle ſignification is what he 
adds of the Lords of Parliament declaring 
the aftion of Henry Percy, who was killed at 
the Battel of Shrewsbury to be Treaſon 1 
where he doth afſure you the Biſhops were 
preſent, and you fhal) have his Oath for ir, 
| dare ſay, if you will: And how doth he 
prove it? Why, faith he, che Arch-biſhop of 
Canterbury was preſent at the former Judgement, 
for in expreſs words he prayed the King, that fore 
aſmuch as he and other Biſhops were ſnſpelted to 
have been of confederacy with Henry Percy, that 
the Earl of Northumberland would now publiſh 
the truth, whereupon the Earl, by the Kings come 
mand wpon his Oath, purged them all. And 
then learnedly argues, That here was no de- 
parture of the Arch-biſhop and of the other 
Biſhops concerned ; And 1 believe him, for 
E 3 74 
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in truth here is 4 good proof that they were 
all preſent, but to be purged themiclves, 
that they ſhould not be thought Criminal, not 
to att as Judges, which is what our worthy 
Aſſerter doth aſſert, and what he would bave 
us think that he fully proves, which he doth 
more ſolito, that is Cujus comtrariam, &c., Then 
my Gentleman ( for he is an active Gentle- 
man) makes an Alman leap to the yery end 
of the laſt leaf of Sir Robert Corton's Abridge- 
ment, where he finds a marginal note of 
Mr. Prym's to this pyrpole, That the three 

ates muſt concur to make « Parliament , or 
Richard the Third's title would ſtill be ambigu= 
ow; and this he thruſts in here by head 
and ſhoulders, 1 underſtand not how to the 
preſent purpoſe, I think only to have the oc- 
caſion to ſay, that Mr. Prynn knew better of 
Records, and what Plein Parlament mcaneth 
than I, and another whom he joyns with me, 
and twenty more ſuch as we are, which 1 de- 
ny not, though he ſhould add to the number, 
himſelf, and forty more who were no wiſer 
than he, who all of them would not make 
our ballance two grains the heavier. 

Then he comes to the Caſe of the Earl of 
Northumberland, and the Lord Bardolph, 7 H.4. 
which, he faith, I fay is like to that of the 
Earls of Xent, Fhantington and Salubury, 2 H.i. 
and that is true, for in both thoſe Cales, thoſe 
Lords after their deaths ( haying had their 
lives taken from them in a tumultuary way, 
without any formal Tryal) the buſineſs being 
brought into Parliament, were by the Tem- 
poral Lords, in a Judicial way of proceeding, 
X adjudged 
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adjudged to be Traytors, and their fact to 
be Treaſon. But then he adds, that 1 like- 
wiſe make the Caſe of the Earl of Cambridge, 
3 H. 5. like to theſe, which is not rrue, bCc- 
ing ot a clean different nature, an Act of Par- 
liament which had its riſe trom a requeſt of 
the Houſe of Commons, who brought 1t up 
tothe Lords; here, 1 ſay, the Biſhops were, 
and might be preſent. 

That which he faith to the Caſe of Sir Fob»: 
Oldcaſtle, 5 H. 5. is fo threadbare with rut» 
bing it over and over again, and hath been ſo 
ofren ſaid, and ſo often anſwered, as that it 
would too much treſpaſs upon your patiencc, 
Sir, to trouble you with any one word of it 
more; I think I have made it exceeding 
clear, where under the general cerm of Lords 
of Parliament, Biſhops may be underſtood 
to be comprehended, and where not. Thoſe 
particular Caſes which he now brings to prove 
his Aſſertion, are point blank againſt him, 
that is the Caſe of Mautravers, 4 E. 3. and 
of Gomenitz, and Weſton, 1 R.2. in that of 
Gomenitz, many particular Lords are named , 
ſeveral Earls and Barons, and then a general 
clauſe, Er pluſieurs autres Seigneurs, Barons & 
Bannerettes. |s it poſlible to think that Bi- 
ſhops come in that fag end? Indeed I do ob- 
lerve one thing in this Caſe of Sawrfe, which 
is not in any of the other; I cannot lay that 
| lay any great ſtrels upon it, yet ſomething 
it 1s, that the Record expreſſes that the Bi- 
ſhops had done with him, declaring him a 
Hererick, and then Relinquentes euwn er nunc 
Juvicio ſeculari ; Leaving him from bencefor- 
E 4 war 4 
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ward to the Secular Fudgement, as if they ſhould 
ſay, They would have no more to do with hin. 

And as convincingly he argues in the Caſe 
of Sir Fobn Martimer, 2 H.6. He confeſles 
with me that the Indictment found againſt 
him at the Guild-hall was brought into Parlia- 
ment, before the Nuke of Glouceſter, and the 
Lords Temporal, Fuit liberatum, /: was there 
delivered to them ; and then he cites a Record 
(as he makes it) De adviſamento dictozum 
Dominozum aucozitate iſtius Parliamenti 0z- 
dinatum eff E ftatutum quod ipſe uſque ad 
Turrim ducatur, By the advice of the ſaid 
Lords, it was ordained and enatted by authority 
of the ſaid Parliament, and by the advice of the 
faid Lords Temporal, that be ſhould be led to the 
Tower : Thele are his words, and how he 
hath mangled, and falſely rendred and ex» 
pounded the Record, you will judge by the 
words of the Record it felf, which I will 
here faithfully fet down. It is this, Numb. 18. 
MAemo2and. quod 26. dfe Febzuarii anno p22- 
{enti de adviſamento Dominozum Tempoza- 
lium ac ad Supplicationem Communitatis 
Regni Angliz in pzzſentti Parliamento exi- 
ſtentiam redditum fuſt quoddam Judicium ver- 
ſus Johan.de Poztimer,de Eiſhops-Patfield in 
ComitatuHBertto:d Chevalier ,cujus quidem Jus 
dicii recozdum patet in Schedula per Johannem 
Yals unum Juſficiariozum Domini Regis de 
banco edita 4. pzz(entj Rotulo conſyuta:' Memor. 
That the 26th of February of this preſent year, 
by the advice of the Lords Temporal, and at the 
Petition of the Commons in thu: pri ſert Parliament, 
4 certajmn Judgement was grven "pox SirJohn Mor- 
timer 


 # ©, LE % KR 5} @4. Þ...Awtw. Sr. 0 


3 > =e 


[57] 
timer of Biſhops-Hatheld , i» the County of 
Hertford, Kmght 5, the Record of which Judge- 
ment appears in a Schedule dr»wn by Jobn Hals, 
One of the Tuſtices of the Kings bench, and faſten- 
ed to this Roll. Then follows the Schedule it 
ſelf, where Is ſet down what paſt at Gwild- 
ballupon the finding of the Inditment, and 
how that Inditment was brought into the 
Parliament, Co1am duce Bedfozdiz ac aliis 
Dominis Temporalibus ; Before the Duke of 
Bedford, and the other Lords Temporal, and 
how Sir John Merthher was brought before 
them by the Lieutenant of the Tower, and 
low the Commons deſired the Iodiftment 
might be affirmed, and rhat Judgement might 
be given upon him: Then follows, @uper 
hoc viſo q plenius intellecto Andictamento , 
per dicum Ducem de adviſamento dicts- 
zum Dominozum Tempozalium+ ac ad re- 
quiſitionem totius Communitatis authozti- 
cate iſius Parliamenti ozdinatum eſt £ 
ſtatutum quod Jndicamentum affirmetur , 
e pzdictus Johannes Po2timer de p2oditioni- 
bus p:zxdictis fit convicus, ad Turrim duca- 
tur, uſque ad furcas de Tpburn trahatur, 4 
ſuper eas ſuſpendatur, &c. Hereupon the Inarlt- 
ment berng viewed and well underſtood, it was by 
the foreſasd Duke, by the advice of the ſaid Lords 
Temporal, and at the requeſt of all the Commons, 
ordained and decreed that the Indiftment ſhould 
be affirmed, and the foreſaid John Mortimer 
ſtand convilted of his foreſaid Treaſons, (hould 
be carried to the Tower, then drawn to the Gal- 
lows at Tyburn, and there hanged, &c. This 
was a Judgemeat of the Houſe of m_ in 
their 
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their Judicial capacity , upon an Impeach- 
ment, and at the purſuit of the Houſe of 
Commons, who proſecuted and preſled the 
evidence before the Lords; the words of the 
Record are, Tota Communitas pzzfatum 
Indictamentum illud in omnibus jurta vim 
fozmam 4 effecum ejuſdem p20 vero £ fideli Jn- 
dictamento affirmat, ac prefatis Duct ac alits 
Pominis Tempo:alibus (upplicat eadem Com 
munitas quatenus tivem Dux E Domini Jn- 
ditamentum pzdictum p20 vero «© fideli In- 
dictamentco affirmare vellent, & quod executio 
dictt Johannis Poztimer uc de pzoditionibus 
« feloniis convicti flat ; The whole Hoſe of Com- 
won: do affirm the foreſaid Indiftment to be in all 
points for the force, form and effett thereof, a 
tre and legal Indictment, and that execition of 
the ſaid John Mortimer, as of one convitted of 
the ſaid Treaſons and Felonies may follow. This 
you fee was a formal Tryal in all points, 
and a Judgement upon it, and ſo it is en- 
tred upon the Roll, ſoch a day, 26 Febrw 
avit de adviſamento Doninorum T empor alam ad 
Sapplicatronem Communitatu redditum fuit quod- 
dam Tudicium verſus Foharnem de Mortimer , 
&c. And our Aſlerter here tells us a tale of 
a Tub, that the matter ſhould be decreed 
after by Authority of Parliament, of which 
the Biſhops are an ellential part, and there» 
fore were preſent, which is an excellent Chi- 
mzra , as if the Adviſamentum Dominorum 
Temporalium, & Authoritas Parliaments, were 
ewo diſtinct things, and the work of ſeveral 
perſons, ſome attors inthe one who were not 
ſo in the ctiaer, and that the advice of wr 
Lords 
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Lords Temporal had produced ſome other 
things which bad a greater authority, and that 
the Bithops had joyned in that, which ſhews 
his ignorance in the courſe of Parliaments, 
for the Judgement which is given Judicially 
in the Houſe of Lords hath upon it the ſtamp 
and the authority of the whole Parliament, 
and that Adviſamentznt of the Lords Tem- 
poral here, was the Judgement, as is the ad- 
vice and aſſent of the Lords Spiritual and 
Temporal, and of the Commons in Parlia» 
ment 4n the paſſing of an Act of Parliament, 
for when a thing is ſaid to be cnadted, by 
the King, with the advice and aſlent of the 
two Houſes, that advice and aſlent of the two 
Houſes is their paſſing and enacting of it, as to 
their part init; For avy thing that i5 done in 
either Houle, if the King be mentioned.in it, is 
laid ſtill to be done by him with the Advice and 
Conſent of that Houſe, ſo in a Judgement 
jadicially given by rhe Houſe of Peers ( where 
anciently the King was often preſent, when 
they acted judicially ) it is faid to be given 
by the King, by the advice of his Lords, and 
here the Duke of Glouceſter repreſented the 
Kings Perſon, and held the Parliament by 
Special Commiſſion; ſo the Judgement is ſaid 
to be given by him, by the advice of the Lords 
Temporal. And ſo the Lords 23.6. when the 
King of himſelf gaye the Judgement upon the 
Duke of Suffolk, the Lords proteſted againſt - 
it, becauſe 1 proceeded not by their advice and 
comnſel : For that is it which gives the form 
and being to the Judgement, and ſtamps upon 
it the Authority of the Parliament. 

Then 
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Then he comes to a Precedent without de- 
bate, as he calls it, which is that of 28H. 6. the 
Duke of S»folk's caſe, and confelled fo by me, 
as he ſaith, but not truly. For I do notallow it 
to bea juſt and legal precedent. 1doacknow- 
ledge that the Biſhops were preſent all along 
the whole tranſation of that buſineſs, but as 
I ſaid in my firſt Letter to you , fo 1 muſt 
and do fay in this, there was in it from the 
beginning to the end nothing _ nor 
according to the uſage and ice of Par- 
liaments : Then it cannot be (aid to be a Pre- 
cedent, no more than a Monſter, that hath 
no ſhape nor limb of a true Child, can be ſaid 


to be a Child. As for the icular defor. 


mities of this Monſter (for fo 1 may term it) 
they are already fo fully deciphered in my 
former Letter, as 1 will not now trouble you 
with them again : So it ſhall paſs at this time 
as he will have it, for a Precedent without de- 
bate, for it ſhall not be any further debated, 
Oaly I muſt ſay ſtill, ir is but a ſingle Prece- 
dent, and of what force that is, or can be, 
when the conſtant courſe and practice of Par. 
liaments hath been co the contrary, I leave 
it to you to judge: One ſingle Precedent 
againſt all other Parliaments, is an unequal 
match one would think. 1 have heard of a 
great conquering Prince , - that gave it for 
his, Motto, Solws contra omnes, but I have 
not heard it faid ſo of a Parliament ,  S#* 
lum contra omnia. The authority of any 
one Parliament I know to be very great, 
yet it is a known Maxime in the Law, 
Parliament poit errez, A Parliament mg 
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ery ; and another Parliament may mend what 
one doth amiſs ; Parliament-men are men, 
and may, and do ſometimes miſtake as well 
as other men it is poſlible they did fo, 28 4.6. 
and more than probable they did fo, becauſe 
no other Parliament before nor ſince, did 
ever do the like. And for his Recapitulation 
of all the fore-mentioned Records, in all 
twenty ſeven, which he makes to prove that 
this was not a ſingle Precedent, as I affirm it 
to be, all the reſt (as he ſaith) concurring 
with it, to admit Biſhops to be Judges in 
Capital Caſes, I will only ſay, Sit biber Jw- 
dex, reſort to the Records themſelves, and to 
what is already faid in my former Letter and 
this, and then judge if he ſaith true, 

Then he hath a fling at me for what 1 ſay 
upon the Caſe of Nicholas de Segrave, 33 E. 1. 
where he muſt giveme leave to ſay with truth, 
what he faith falſly of me upon ſeveral occa- 
ſions, which is this, That he hath net ſet down 
things Faithfully and Ingenuouſly. He ſaith Se. 

rave Came into full Parliament into the pre. 
ſence of the King, the Arch-biſhop of Canterbu- 
ry, and ſeveral Biſhops, Earls and Barons, ac- 
knowledged his offence, and ſiibmitted to the 
Kings pleaſure : Upon this he obſerves, That 
bere was no Tudicatory of Parliament ;, and then 
adds, that the RL —_ him, De adbi- 
ſamento Comitum, Baronum, Pagnatum, £ 
aliozum 3 By the advice of the Earls, Barons, 
Nobles, and others. You ſhall ſee now how 
faithful and ingenuous a dealer our Aſſerter 
is, but certainly he takes all upon truſt, and 
takes not the pains to ſee any thing —_ 
. wit, 
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Firſt, 1 do acknowledge it was no formal 
Tryal, for there was no impeachment nor In- 
ditment againſt him, but I mult fay it was 
T.untamount , for he comes in upon Summons 
into the Parliament then ſitting, where the 
Prelates were among the reſt of the Members 
of the Houſe, and how long they continued 
there, it appears not by the Record, bar he 
being come, Nicholas de Warwick, the Kings 
Councel, charged him, and preiled matters 
againſt him. And then the King, as the Re- 
cord faith, willing to have the advice of the 
Earls, Barons, Nobles, and others of his Counſel, 
enjoyned them upon the —— and Alle 
france which they owed bim, to give fm faithful 
Counſel, what puniſhment was | be inflilted 
upon ſuch a f aft ſo confeſſed : Who all of them upon 
a ſerious debate, and adviſing upon the matter, 
and well weighing all the particulars of it, and 

what was by the ſaid Nicholas plainly and ex- 
preſily ackyowledged, do ſay, That ſuch 4 man 
deſerved to loſe bus life. But afterwards the 
Record ſairh, Dominus Rex tamen de gratia 
ſua ſpeciali pietate motus, malens vitam quam 
mortem cozum, qul fc voluntati ſue ſubmit- 
tunt, remittit eidem Nicholao Judicium vitz 
t memb? ozum. But the King moved by bis ſpecial 
grace aid piety, deſurs mg rather the life than the 
death of thoſe that ſubms t to his will, did remit 
unto the ſaid Nicholas the Ju {pement of loſs of 
Life or Member. Here you fee the King 
adviſed nct with his Pcelates, but with the 
Earls, Barons, and other Nobles, and what 
did they adviſe? Notto pardon him, as our 


Alleter will have it, but they ſay he deſerved 
deathy 
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death, and then the King of hamſelf would not 
have it go to that extremiry. Now whether 
this Judgement would have been final, if they 
had pronounced ſentence, and adjudged him 
to death, as they only faid ſach 4 man deſerved 
death, or whether this was only tobe prepa- 
ratory to a Tryal, and to proceed afterwards 
upon a formal Impeachment ; I confeſs ir is 
not clear to me, nor is it greatly material to 
our purpole, only it fhews the Biſhops were 
to give no advice in it one way or other ;, and 
it is rather ſtronger to prove they are not to 
meddle in ſuch matters, if it was but prepa- 
ratory ; For it ſhews that in thofe Capital 
Caſes they mult have nothing to do with them 
to determine and judge any thing concerning 
them, from one end to the other, ab ove uſque 
ad mala, as the ſaying is, neither in the 
Judgement it ſelf, nor any thing leading 
tO1T, 

So he comes to the Arch-biſhop Becker's 
Caſe, where he notably ſpends his mouth, 
but like an iil Hound, all upon falſe Hunting, 
and indeed runs riot ſo far, as he is not to be 
laſhed in: He fills ſeveral leaves of his Book 
with Encomium's of the Popiſh Clergy, becauſe 
ſome of them ſometimes did what it was their 
duty to do, which doth not excuſe them in 
the general current of their proceedings, com- 
monly to ſtand for the authority of the Pope, 
and the See of Rome, againſt the Regal power, 
and the authority of Parliaments, as they did 
20K. 2. ſaying, They were ſworn to the Pope , 
and to that See, and they would oppoſe whatever 
the King , and the Temporal Lords ſhould = 

n 
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En reſtriction del Apoſtolique on derogs- 
gation be la li de Saint Egliſe 5 /» 1 
ftraint of the Power Apoſtolick,, or derog ation of 
the Liberty of Holy Church. 

So he takes much pains ro aſſert the King! 
natural right to command his Subjefts to ſerve hum 
upon ary emergency, and ſo to make Clergy men 
Tuſtitiaries, 5f he ſee cauſe for it : Which then 

ives them power of Judicature, and 1do ac- 
Fnonledge it, but it is to be underſtood of 
Tudicature in ſuch Caſes as the Law of the 
Land allows ; we know they have been fome 
of them Lord Chancellours, Lord Treaſu- 
rers, Lord Privy Seal ; but can he ſhew me, 
that any of them judged in Caſes of Blood? 
For this Caſe of Beckerr's is certainly miſre 

reſented in Fitrz-Stephens manuſcript. We 

now there have been heretofore in many 
Counties, Juſtices of Aſſize, which have been 
Clergy-men, joyned with others in CommiF 
ſion, who were not Clergy-men, to take Al- 
ſizes in the County: And the At of Parlia 
ment, 27 E.1.c. 3. coming to give power to 
thoſe Juſtices of Aſſize to deliver the Gaols, 
and ſo to be made Juſtices of Gaokdeli- 
very, and try Frlons and Murtherers; it 
provides, that if one of them be a Clerk, 


then one of the moſt diſcreet Knights cf 


the Shire ſhall be aſlociated to him , that 
is a Lay-man, and be empowered by the 
Knights Writ to deliver the Gaols of tle 
Shires , and chaſten and puniſh whom they 
ſhall find to be guilty. And this Statute is 
confirmed, 2 E. 3.c. 2. which makes it mani 
telt what the intendment of the Law ed 
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that particular, that Clerks muſt got meddle 
to judge in Caſes of Blood, and muſt hold good 
eyen for Biſhops, who are all of them Clerks. 

As for this Caſe of Beckers, which only 
ſtands upon the credit of a Manuſcript, faid 
to be made by Fitz»Stephens, a Monk, whom 
he characterizes for a ſober and grave Hiſto- 
rian, and more ſolro, out of the ſweetneſs 
of his nature gives me a laſh, ſaying, Ze 
uw uſual with me to let fall expreſſions to vi* 
life Teſtimonies and Precedents when they maks 

againſt me 5, and this becauſe I ſtile it a 
Blind Manuſcript, and ſuſpe&t the Author as 
partial, having been a creature of Beckers , 
and conſequently no friend to the King. 
And therefore 1 give rather credit to the una- 

nimous conſent of the Hiſtorians of thoſe 

times, who do not relate the paflages of chat 

Tryal to be as he makes them, than I do to 

him and his Manuſcript, I call it a Blind 

Manuſcript, becaule ic ſeesnot the light, lyes 

obſcure in ſome bodies Cloſet, Mr. Selden doth 

not tell where, and I dare fay our Aſſerter 

never ſaw it, though he terms the Author a 

grave Hiſtorian, His tale is, . how at thar 

great Council at Northampton, Archiepiſcopus 
lzſz Pajeſfatis Cozonz Regiz arguitur, quia 


{i elf a Rege citatus pzo cauſa Johannis, neque 


benerat, neque idonee (ſe ercuſaſſet, &c. The 
Arch-biſhop ts queſtioned for Treaſon againſt the 
Crown of the King, becauſe he was ſummoned by 
the King in the Cauſe of John ( that # one John 
the Marthal, who complained that the Arch-biſhep 
had done him injuſtice in his Court) and he nether 
camg , nor had ſo fieiemly excuſed himſelf upon 

F , ſicks 
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ſichneſs, or any other juſt reaſon which might 
neceſſarily binder bim , whereupon he was con- 
demned to forfeit his perſonal eſtate , and the 
Biſhops and Barons not agreeing who (hould pro- 
nounce the ſentence, they putting it off from one 
to ansther, at laſt the King commanded the Bi- 
ſhop of Winchelter to do it. This is his ſto- 
ry, and one may think it a ſtrange piece of 
Treaſon, one not to come immediately upon 
a Sammons to attend the King, eſpecially 
if it be true what all the Hiſtorians that 
write of thoſe times have related of this bu- 
lineſs. Gervaſuw Dorobernenſis is an Author, 
1s Mr. Selden obſerves, who lived in that 
age, and one of whom Mr. Selden, and all 
Antiquaries (we arc lure) have a good opini- 
on: and thongh our Aſierter is confident 
enough to affirm they all have ſo of Fitz: 
Stephen , \t is of what I do not find , that 
much hath been taid by them to ſhew that, 
nor do I think that any of our Antiquaries , 
hut Mr. Sel/den, doth ſo much as mention 
him: And from Gervaſue Dorobernenſir,we have 
this relation, Rer p22cepit p2xſules 6 P2oceres 
regni apud Nozthamptoniam una cum ipſo 
Archieptiſcopo convenire, &c. The King com- 
manaed the Prelates and Nobles of the King- 
dome, together with the Arch-biſkop himſelf, te 
meet at Northampton , where the Arch biſhop 
w.s accuſed of many things ; firſt, that he had not 
fully done juſt ice to one John that had a ſuit before 
him \, then that upon thus occaſion berug called into 
the Kings preſence, be neglefled to come. To 
this the Arch-biſbop made anſwer , That John 
had all the juſtice done him that was due to him, 
that 
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that he had illegally defamed his Court, that h+ 
would not ſwear upon the Evangeliſt, as the cu 
ſtome 15, but wpon an ol4 Songbook, which he 
brought with him. But that being upon this ſums 
moned, he came not into the Kings preſence, was 
not upon any contempt, but that he was hindred 
by a great ſickneſs, and that he had excuſed 
himſelf by two competent witneſſes whom he had 
ſent for that purpoſe 7, yet this ſerved not his turn, 
but Curiali Judicio  Epiſcopozum conſenſu 
condemnatus eſt 5 He was condemned by the 
Judgement of the Court, the Biſhops conſenting to 
it , that all his perſonal eſtate fowl be at the 
Kings diſpoſmg. 'T his now is delivered unto 
us by an unqueſtionable known Author, who 
lived in that time. Fitz»Stephen and he agree 
in the matter of the Acculation, and agree 
in the Judgement, but Firz-Stepher lays it to 
be Crimen leſs Majeſt atis Corone Regie, High- 
Treaſon, which muſt be for not coming to 
the King when he was ſummoncd : Gervaſiues 
faith, that he ſcut his excule by two witnel- 
ſes, who telſtihed that he was then very lick, 
and not able to come, which we all know to 
be a Lawful Eflvine, De malo letti, which 
cannot be diſallowed, but muſt excuſe, nay, 
juſtifie any bodies abſznce. Now can any 
body that is maſter of common ſenſe , be- 
lieve Fitz-Stephens relation , who will have 
this to be a Capital crime, High Treaſon, and 
a Capital proceeding upon it? We ſee the Sen. 
tence was far from Capital , and could not 
have been ſuch as it was, if the Crime had 
been laid in the Acculation to be High T rea- 
jon. Roger de Hoveden in his relation of this 
F 2 buſi- 
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buſiacſs, makes no mention of Treaſon, He 
ſaith, That the King calling a great Council at 
Northampton, Tazdium magnum fecit Ar- 
chtepiſcopo, did a thing which much wvexed 
the Arch-biſhop, which was, that he cauſed his 
Horſes to be put into the Arch biſhops Inn, where» 
wpon the Arch-biſhop ſent the King word, that he 
wauld not come to the Council till bus Inn was clear- 
ed of rhoſe Horſes \, yet upon the ſecond day of the 
meeting, the Arch biſhop came into the Chapel 
where the Council ſate, and there deſired the 
Kings leave, thet he might go over into France 
to kt Pope Alexander who was then there, which 
the Kmng demied him, and faid be ſhould firſt an- 
{wc "or the 61juſtice he hal done to John the 
Atarſn.il, 19 ly:s Court : This John having com- 
rand to che King, that he had had a long ſuit 
1; the Arch biſhops Court for ſome Land þe held 
ef bin.. and could have no Juſtice, and that there- 
4p» Curiam Archiepiſcopi Sacramento fal- 
fificaverat ſecundum conſuetudinem Regni ; 
He had, according to the cuſtome of the King» 
dom, upon Oath charged the Court with wrons 
doing ( which I tzke to be a proteſting againſt 
the proceeding of that Court, and the Judge. 
ment there given, 1a the nature of a Wrir 
of Error.) The Arch-biſhop anſwered to this, 
That Joh: 4d no injuſtice done him, and that 
be brourht into the Court a certain ſtrange Book, 
and would ſwrar upon that , how for want of 
Twſizce, be left my Court, which the Officers that 
krpt my Court, looked upon as an injury done to 
me, becauſe it is the Law of the Kingdome , 
Quod qui Curiam alterius falfificare voluerit, 
:tet eum jurare ſuper ſacroſanga Tvange- 
lia; 
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2 Whoever will ſo charge a Court with falſc 
dealing, muſt take his Oath upon the Holy Eras: 
geliſts, Notwithſtanding thu, the King fwore 
he would have Juſt ice done upon him. Tt, Barones 
Curiz ; And the Barons of the Court gave Fudge- 
ment on him to. be at the Kings mercy : Which 
Judgement the Arch-biſhop going about to reverſe, 
(Judicium illud fatfificare, is the expreſſion ) 
He was perſwa-'ed by the Barons to ſabmit himſelf 
to the Kings mercy for a Fine of five hundred 
pounds. Here is nothing in all this that can 
poſlibly infer any thing like Treaſon. 

And it is ſomething obſervable , what 
both theſe Authors ſay of the Judgement 
given; Gervaſi ſaith, Grrials Tudicio + Eprſ- 

um conſenſu condemnats eſt \, as if the part 
of the Biſhops in this judgement were ſome- 
thing differing from the At of the Court, 
and not comprized in it : Hoveden faith , 
Barones Curie Regis judicaverunt ewn }, as if the 
Biſhops had no hand in it at all. Radulphus 
de Diceto Decanus Londinenſis, | fuppole Dean 
of Pauls, who lived in thoſe times, mentions 
this buſineſs, he ſaith, That the Arch-biſhop was 
queſtianed upon John the Marſhals complaint, and 

fined cool. and that he was queſtioned likewiſe 
for moneys recerved by him, when he was Chan- 
cellour , for ſome Biſhopricks and Abbies , of 
which he had received the profits, during their 
vacancies, and that not finding the Biſhops to 
be his friends, he appealed from their Judge- 
ment , but then the Pzoceres, the Nobles , 
though he appealed trom their Judgement 
likewiſe, yet they In eum nec confeſſum nec 
convictum,ſententiam intozſerunt; They wreſted 
F 3 4 
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4 Judgement againſt him, though he confeſſed 
nothing, nor was at all convitted. You ſee here 
is not a word of Treaſon laid to his charge, 
nor nothing Capital, or any thing towards 
it. Matthew Pars tells you the ſame ſtory, 
and almoſt in the very ſame words. Now 
let any man judge, whether all thoſe Hilto. 
rians concurring, or ſingle Farz-Stephen dil. 
agreeing , deſerves more credit: And that 
which hath greateſt weight with me, is the 
Argument drawn ex naturd ret, the crime 
which all agree that the Arch.biſhop was 
charged with, was his not appearing upon 
the Kings Summons, which without a great 
and a very falſe Multiplying-Glaſs, cannot 
appear to be any thing like Treaſon: Sol 
muſt conclude, that ſince the Charge againſt 
him had nothing of Capital in it, the pro- 
ceedings upon it was not as againſt a Capital 
Offender, not brought to Tryal as a Priſoner, 
but came in upon a bare Summons, and tarried 
there, and returned at full liberty, the 
Judgement neither of loſs of Life nor Limb, 
but meerly Pecuniary, and, as ſome of the 
Authors ſay, compounded with for five 
hundred pounds : I muſt I fay, conclude, that 
this whole Caſe is nothing to our purpoſe, 
and neither the Law nor uſage of Parliament 
did bar the Biſhops from being perſonally 
preſent at ſuch a Tryal. 

And now | come to the point of Peerage, 
which I have fo fully handled in my former 
Letter, as | think 1 need not ſay much in this. 
OurAſſeerter brings three Argumentsto prove 
them to be Peers: The firlt is, That it is 
the 
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the general ſtile of all Parliaments from the 
beginning, to be Generale Concilium Cleri & 
Populi , even before the coming ia of the 
Normans \, which no man denics. The buſineſles 
of the Church, as well as of the Civil State 
are there determined ; the Writ of Summons 
ſhews it, which ſaith, That the King intending 
to call a Parliament, Pro quubuſdam ardus 
negotius Nos Statum & defenſionem Regs Anglia 
& Eccleſie Anglicans concernentibuu. Biſhops 
and Temporal Lords are ſummoned , and 
heretofore ſeveral others were ſummoned as 
Bannerets, and ſometimes other perſons cf 
Quality who likewile were not Peers, and yet 
were Called to the Parliaments as pleaſed the 
King; and the Judges are ſo ſummoncd at this 
day, Super dittis negotus traitaturs conſiliuam ſuun 
impenſuri. Where the Biſhops act as Biſhops, 
and what by the Law of the Land, and the 
praCticeand uſage of Parliaments they oughr 
to do, that they do, and may do; the 
Temporal Lords in like manner, and fo 
likewiſe the Judges every one acts in his 
Sphere ; but this neither gives the Biſhops 
power to judge in Capital Cauſes, it otherwiſe 
it be prohibited them, nor doth it make 
them Pecrs, no more than it did formerly 
the Bannerets, and others, for their bgiog 
ſummoned to ſit and vote in the Houſe of 
Pecrs: We had the expcrience of this the 
lait Parliameut , a Baron pretending to 2 
much ancienter ſtation among the Pecrs, by 
proving that his Anceſtor had been ſurmmoned 
by one of our former Kings, toſit more than 
once in the Houle of Lords, yet got making 
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it appear that that fayour had been till 
continued to him; andit being made appear 
on the other ſide, that ſeveral Families in 
this Kingdom would have the ſame pretence 
upon the like ground, it was the opinion of 
the Houſe, that he had no Right to it ; and 
conſequently that his Anceſtor was never 
acknowledged to be”a Peer of the Realm, 
and his Blood enobled , which otherwiſe 
would have deſcended from him to his 
Poſterity, and to this preſent Baron, who is 
ſince enobled by a later Creation, but takes 
nothing from that Anceſtor. So then it is 
clear, that ſitting in the Houſe of Peers, and 
having a parity of Vote, and enjoying many 
of the ſame priviledges with the Peers, doth 
not in true and proper ſpeaking , make the 
Biſhops Peers; no more than 21 R. 2. Sir Tho- 
mas Percy ſitting with the Peers, and Voting 
with them, as Procurator for the Biſhops, was 
thereby a Peer. 

His next Argument is, That in ſeveral 
Rolls of Parliament they are expreſsly called 
Peers, Which cannot be denied, nor doth 
that make them Peers, if the eflential parts 
of Peerage, be wanting to them : We know 
that denominations are many times taken up 
in a Jarge and improper ſenſe, for ſome 
circumſtances, ſome fimilitudes , ſomething 
Which 1s extraneous unto them, yet wherein 
they agree with things of another nature: 
And ſo Biſhops having place and vote in the 
Houſe of Peers, and joyning with the Peers 
of the Realm, ſitting in Parliament, in all 
tt.4ngs, with equal power no excepto, _ 

only 
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only in caſes of Blood, it is no wonder if 
they are often ſtiled Peers of Parliament. 
But the Precedents he cites, are falſly recited 
both in the Caſe of Mairavers, and that 
of Gomenitz, and Weſton, as 1 have ſhewed 
before. 

His third Argument is, That they have 
judged as Peers, upon Peers of Parliament. 
But deny that they judge there as Peers, but 
as called to the Parliament, tobe Members of 
the Houſe of Lords, as Bannerets were for- 
merly, and many principal Gentlemen who 
were ſtill Commoners, and ſome Officers, as 
the Warden of the Cinque-Ports, who was 
no Peer ſometimes, and yet ſummoned up to 
the Houſe of Lords, and all theſe judged fuch 
Peers as were tryed in thoſe Parliaments in 
which they fate. 

However, that Biſhops are not Peers of 
the Realm, and ſo conſequently not proper- 
ly and truly Peers of Parliament, though of- 
ten called ſo, 1 think will be clearly made 
Our, 

Firſt, I muſt, asI have formerly done, in- 
liſt upon the Great Charter, which Sir Edward 
Cooke ſaith, is declaratory of the Principal 
grounds of the Fundamental Laws of England, 
and which the Statute made 25 E. 3. Contir- 
matio Chartarum, will have to be obſerved as 
the Common Law, and all Judgements given 
againſt it, to be undone and holden for 
nought, this Law is certainly to be obeyed, 
and what is done in obſervance of this Law, 
1s moſt legal: And it enjoyning every man 
to be tryed by his Pecrs,and Biſhops being try- 

ed 
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ed by a Jury of Commoners, Commonerz 
are their Peers, and they are Peers to Com- 
moners, and not Peers of the Realm : Peers 
per eminentiam, as I may call them, or <lle 
Magna Carta is broken, and made a Law of 
no authority. 

2. To be a Peerof the Realm, their Blood 
muſt be enobled, and their Perſons dignified ; 
nor can they otherwiſe be put into the ſame 
rank with thoſe who are >, which would 
make but an ill accouplement, and they would 
never draw well together. Now Biſhops do not 
fit in Parliament ratione Nobilitatis, but rations 
Officuy, as Stamford faith in his Pleas of the 
Crown, p.153. En reſpec de lour polleſion 
ſe launctent Baronies anneres a lour dig- 
nitxs: reſpett of their poſſeſſions, vIZ. the 
ancient Baromes annexed totheir dig mites. 

3. If they were Peers, and their Perſons 
enobled, their Wives would be noble, and 
have the priviledges of Peereſſes, being Mar: 
ried or Widows, for Husband and Wite are 
one perſon in Law; but we know they have no 
ſuch priviledge, which ſhews their Husbands 
to be no Peers. 

4. If Biſhops were Peers of the Realm, 
and any of them queſtioned for a Capital 
Crime in Parliament time, they could be tryed 
and judged only by the Houſe of Peers, or by 
no other Court of Judicature. The Lords 
could not ayoid the trying of them them- 
ſelves, indeed any but Peers they may refuſe, 
except it be upon an Impeachment by the 
Houſe of Commons, for then they 'muſt re- 
tain it, and procced in it, but not otherwiſe, 
except 
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except they ſee ſome great cauſe ſor it, Pro 
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- bone Publice, as It is 1 R. 2. when the Com- 
+ WW ons deſired that no ſuit between Party ard 
of Party ſhould be undertaken, and determined 

by the Lords, or the Officers of the Council, 
d but that the Common Law =_ have its 
| courſe, except it be in ſuch a buſineſs, and 
'W againſt ſo great a perſon as one cannct elſe 
F hope to have right done in it: The fame is 
1d confirmed 1 H. 4. which 1 alledge to juſtifie 

the Judicature of the Houſe of Lords, upon 
NY thoſe who are not their Peers, upon ſpecial 
he occaſion : But for trying of their Peers is a 

duty incumbent upon them, which they muſt 
w perform; and any Pecr who 1s queſtioned, 
v ,may challenge it as his right, and it cannot 
" be denied him. And therefore 4 F. 3. when 

they had, upon the Kings carneſt preſſing 
WY them, Tryed and Condemned Sir Simon de 
nal Bereford, Sir John Mauravers, and other 
a Commoners, they make a Proteſtation, that 
us they nor their Succeſſors, Ne ſeroient mes 
wy tenuz ne chargez a rendze Jugements ſur 
GY autres, que ſur lur Piers : Should not be bow d 

nor charged to gwve Judgement upon any but the v 
WY Peers. Bot we know that they have ſome- 
cal times turned off Biſhops to Inferiour Courts, 
i appears by the Record of ir in the Exche. 
by quer, the ſame 4 E. 3. Stephen Graveſend, Bi, 
rd ſnop of Londen, was complained of in Parlia. 
0's ment, by one John de Wymburne, for ſaying, 
el That if Edward the Second was yet liviog , 
p as he was informed he was in Corf-Caſtle, te 


'c would aſſiſt him with all his power, to re- 
wy cſtabliſh him in his Throic. S.r Edward 


(ook 
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Cooks ſaith, that by order of Parliament the 
matter was referred to be tryed in the Kings 
bench, but the Record faith, that the Parlia- 
ment referred it to the _ Council, and 
appointed him to appear before them at 
Woodſtock, upon Sunday fortnight after Eaſter, 
and that they turned him over to the Kings 


bench to be Tryed by the Chief Juſtice 


Scroope, and his fellow Judges, Whereas had 
this Biſhop been then accounted a Peer of the 
Realm, he. muſt have been Tryed in Parlia- 
ment ; the Parliament being once poſleſled of 
his Cauſe, and they could not have referred 
hum to any other Judicature. 

So here you have four Eſſential parts of 
Peerage all of them wanting in Biſhops, and 
the want but of one Eſſential part is enough 
to deſtroy the whole. He can be no Peer 
of the Realm who is at the Kings fute Capi. 
tally Trycd by a Jury of Commoners, if 
Magna Charta be good Law, which 1s our All 
as we are Free-men. Secondly, He who is 
not himſelf enobled, cannot be a Peer in 
equal rank to one that is: For all Peers are 
equally Peers, as we may ſay, Peerage doth 
not recipere mags & minuuw. The meaneſt 
Baron is as much a Peer as the greateſt Duke, 
elſe they were not Peers, it would be Contre- 
diltio in adjefto, an Imparity in a Parity. 
Thirdly, If the Husband be enobled, the Wite 
muſt be ſo; but the Wife of a Biſhop is not 
enobled, therefore the Perſon of her Husband 
is not, for the Wife 'and the Husband are 
one. Fourthly, If a Biſhop were a Peer, he 
could in Parliament time be Tryed no "_ 

ut 
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but in the Houſe of Peers, but Matter of Fact 
we find to be otherwiſe. Therefore, | think, I 
may ſafely conclude that Biſhops are no Peers. 

But before 1 leave this point, 1 muſt anſwer 
one thing which is ſaid, They ſay, they hold 
by Baronage, and therefore they are Barons, 
as Fitz, Stephen makes the Biſhops in their al- 
tercation with the Temporal Lords about the 

ronunciation of the Sentence againſt the Arch. 
Lihop, ſaving. Non ledemus hic Epiſcopt,- 
ſed Barones ; Nos Barones, &« vos Barones, 
Pares hic ſumus ; We ſu not here in Parkament 
as Piſhops, but as Barons, we are Barons, and 
you are Barons : Here we are Peers. Fitz-Ste- 
phen's authority ſignifies nothing to me ;, but 
this | know is ſaid,and believed by many,there- 
fore it muſt be anſwered, to diſabuſe many, 
who may think, that holding by Barony 
creates a Baron, which it doth no more, than 
holding by Knights ſervice, makes a man a 
Knight, or holding by Villanage makes a man 
a Villain, which many do to this day, even 
but here at Eaſt-Barnet, and yet are good 
Free-men and no Villains, for it works not 
upon the Perſon, as Flet« ſaith, 1. 3. c- 13. the 
lervice they do, is ratione tenements non perſone. 
So the Biſhops holding per Baronagium, are 
thereby made ſubject to do the ſervice of Ba- 
rons, and to obey the Kings «Writ of Sum- 
mons to attend the Parliament, which 
makes them Lords of Parliament; but affects 
not their perſon. The Biſhop of the Iſle of 
Man is a Biſhop as well as any of the reſt, 
ficſt inſtitured by Pope Gregory the Fourth , 
as Sir Edward Cooke faith; hut not halding 


by 
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by Baronage, hath no place nor vote in Pars 
liameot, We mult know that this Tenure by 
Baronage was firſt created by Wilaw the Firſt, 
of all the Lands which held of the Crown 4: 
Capite , conſiſting of ſo many Knights Fees, 
theſe Lands were divided, ſome to Lay-men, 
ſome to Eccleſiaſtical perſons: And thele were 
all bound to certain ſervices, though not all 
to the ſame, and among others, all ro attend 
in Parliament, whenever the King pleaſed to 
Summon them, and ſo became Lords of Par- 
liament. This continued fo till King Jobn's 
time , when the number of the Temporal 
Lords growing ſo great and numerous, that 
King made ſome alteration, which certainly 
was ſetled and confirmed by Parliament, bur 
juſtly the time when this was done is not known, 
theRecord of it being loſt. The alteration 
was, that none of the Temporal Lords ſhould 
come to Parliament but ſuch as received the 
Kings Writ, a particular Summons for it. 
Theſe were called Barones Majores;,, thole 
who were not ſo ſummoned, and ſo did not 
come to Parliament were ſtiled Barones My 
mores, and were ſtill Feodal Barons as before, 
and held their Lands per Baronaginm, but were 
not Lords of Parliament. Therefore it was 
not barely holding by Barony, which made the 
perſon a Baroneven in thoſe times, there was 
an at of the Kings requilite even in the Sum- 
moning of him to Parliament, to make that 
Honour to affeft and enoble the Perſon, and 
ſo to fix it, and make it hereditary in the 
Family; which way of dignifying a Perſon 
continued till the eleventh year of K:chard the 
Second, 
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Second , when John de Beauchamp, Steward 
of the Houſhold, was firſt created by Patent, 
Baron of Kiderminſter, ſince which time it 
hath ſtill been practiſed to make them all 
Barons by Patent. Butthe Biſhops have ſtAl 
continued upon the firſt Inſtitution of being 
by their Tenures obliged, and accordingly 
Syummoned to attend in Parliament , which 
made them Lords of Parliament, but not Peers 
of the Realm. 

And now I come to his laſt point making 
them a Third Eſtate, for which he cites the 
Bill preſented to Richard the Thicd in his firſt 
Parliament where they are made ſo, and to 
this 1 can oppoſe other paſlages in Parliament 
clean contrary, as that 2 H.4. where the 
Temporal Lords and they together, are made 
tobe one of the three Eſtates, and other in- 
ſtances may be given of the ſame nature : But 
let us a little conſider how that Bill was fra- 
med, 1 R. 3. it was firſt deviſed by certain 
Lords Spiritual and Temporal, and other 
Nobles, and notable O_ of the Com- 
mons, a Party picked out and choſen for that 
purpoſe, who preſented it in the behalf, and 
in the name of the Three Eſtates of this 
Realm of England; and what was this to do, 
todeclare Edward the Fourth to have lived in 
adultery with Dame Elizabeth Gray, whom he 
had married, being precontratted ro Dame 
Ellianor Bottiler , daughter to the Earl of 
Shrewsbwry, and conſequently all bis Children, 
Baſtards, Edward the Fifth a Baſtard, and Els- 
Labetb his Siſter, a Baſtard, afterwards mar- 
ried to Henry the Seventh, which entituled 
him 
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him and his Poſterity to the Crown, fet an 
end to all the foregoing competitions, and 
ſetled it as it is at this day, this bill, as the 
Record ſaith, was firſt preſented and delivered 
to their Soveraign Lord the King, that was to 
R. 3. whom they made fo in the name and 
on the behalf of the ſaid Three Eſtates, our 
of Parliament, and now by the ſaid Three 
Eſtates aſſembled in Parliament, ratified and 
confirmed. Andtruly, 1 mult ſay, this is not 
an authority to be bragged-of, for making the 
Biſhops a Third Eſtate. 

But then let us ſee if the Biſhops ſitting in 
the Houſe of Lords, have the neceſlary and 
eſlential qualificawons of being a Third Eſtate 
in Parliament, without which they cannot be 
a Third Eſtate there: That the Clergy is 
one of the three Eſtates of the Realm, and 
they the Principal and Chiet of them, no 
body denies : And that they are Summoned 
to Parliament as a Third Eſtate of the Realm, 
the dignifed Clergy perſonally, others of the 
Inferiour ſort by their Procurators and Re- 
preſentatives, is likewiſe confeſled ; but not to 
have any part in making ef Laws for the good 
Government of the Kingdom, no not ſo much 
as in matters meerly concerning the Church; 
but they may offer and propoſe and be conſult- 
ed with, but whatever they agree upon muſt 
come to the two Houſes of Parliament, and 
receive the ſtamp of their Authority, before 
it can be preſented ro the King to become a 
Law, and be binding to the People : This is 
the work of the Convocation which meets at 


the ſame time with the Parliament, and there 
is 
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is convened the Third Eſtate of the Realm; 
Where the Biſhops make the Upper Houle. 
and there ſit as Biſhops according totheir Spi- 
rituality. But their Summons gives them ano- 
ther capacity, which is to meet in the _—_ 
of Lords, and thcre Cum ceteris Prelatic, Ito 
xatibius © Procerabus 18718 de ardins negottis Sts 
rm regni & Fecleſie ſpecs. titer tangentibret tra- 
{tare & confulinm 1mpendere ; and thir! er they 
are obliged to come and attend by their Te- 
nure of their Baronies, whcre they {it in their 
Perſonal Capacity,to do the ſervice which they 
owe for the Lands they hold of the King, 

Now we will conſider, it being there upon 
ſuch an account, it can any ways ſtand with 
reaſon, and the nature of a Third Eſtate, 
to elteem them to be ſo. 1, To repreſent 
the body of the leſſer Clergy, as our Aſler- 
ter will have them to do, who elle, he faith, 
would be 1n a worſe condition than the mean- 
eſt Clown, having no body to repreſent them 
in giving Aids and Subſidies ; firſt, 1 ſay, that 
as Sublidies were herctofore given in Parlia- 
ment, which was the ancient Parliamentary 
way of ſupplying the nec-ſlities of the Crown 
and Government, where the Convocation 
pave the Supply of the Clergy, the Bifhops 
as Members of the Houſe of Lords, had no- 
thing, to do in it, but as Members of the Con- 
vocation they had, and the Repreſentatives 
of the leſſer Clergy, who were choſen by 
them, and made up the Lower Houle of thc 
.onyocation; they gave their conſents, and 
jpyned in that Gift for the whole body of the 
Clergy; the two Houſcs of Parliament did 
C only 
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only ratifie and confirm what the Convocati« 
on had done, and therefore only the begin» 
ning and the end of that At of Subſidy given 
by the Clergy, not the body of it, was open- 
ly read inthe ſeveral Houſes of the Lords and 
Commons. So 4 R. 2. the Commons having 
offercd to give an aid, fo as the Clergy, who 
enjoyed a third part of the Realm, would pay 
one third part of the Summ ;, the Clergy an- 
ſwered, That they were net to grant any Aid by 
F arliament, but of their own free wills, and there 
fore willed the Commons to do their duties, and 
they would do theirs. This was the ancient 
way of granti £ {17p.ies in Parliament, where 
you ſce the lcller Clergy had their Repreſen- 
tatives, which it ſeems our Aſlerter did not 
underſtand, and lo no wonder if he did mi- 
ſtake, as he commonly doth, And this I muſt 
ſay further, the leſſer Clergy, as he calls them, 
are little beholding to him, to have them to 
be repreſented by Bifhops, having no hand 
m the choice of them: This I am ſure, puts 
them mto a meaner condition than the mean- 
eſt Clown, who if hc have but 40 5s. Free 
hold, gives his voice to whom he will to re- 
preſent him in Parliament, to give his aſlent 
to part with his Money, and to make any Law 
to bind him. Of later times they have taken u 
another way of granting publick fopplies,whid 
is cf ſo much in the Pound, which they call a 
Pound-rate, and this brings in the Clergy -to 
pay their proportion, who are now as buſi 
as any inclefting of Members to Parliament. 
ln a word, none c:n repreſent another in Par» 
liameat, that is not choſeg by himz every 
particular 
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particular perſon that hath right of yote, be- 
ing included in the majority of Vote: So the 
whole Clergy, being the third Eltate of the 
Realm, and the Biſhops not being choſen by 
them, they cannot repreſent that third Eſtate. 
2. The Biſhops fit not in the Houſe of 
Lords Ratione Spiritualitatss, as was the opinion 
of all the Judges of Englandy 7 H.8. in Keil- 
way's Reports, in Dr. Standiſh's Caſe. Les 
Spiritual Seignieurs nont aſcun place en fe 
Parlament chamber per reaſon de lour Spt- 
ritualtie mes ſolement per reaſon de lour tem- 
poral poſſeſſions ; The Lords Spiritual bave no 
place in the Parliament chamber by reaſon of there 
Spritualty, but by reaſon of their Temporal poſ= 
ſeſtors, How then can they be faid to be there 
h a Third Eſtate, torepreſent the Clergy of En- 
gland, when they ſit not there as Clergy-nen ? 

3. If they be a Thicd Eſtate, they mult 
have a Negative voice to whatever is propoſed 

d in the Houſe, if the majority of their opinions 
be againſt it. And for our Aſlerter to ſay, 
N- that the Cuſtome, and ſo the Law of the 
Parliament is otherwiſe, and that the two 
Eſtates of the Lords Temporal and Spiritual 
make bur one Houſe, where they vote inter» 
mixedly, Why, this ſhews they are not two 
Eſtates, becauſe they do vote intermixe 
edly, for if they were fo, they muſt vote 
ſeverally, and not be twiſted fo together as 
they are, as I ſaid before in my former Let- 
ter, like a neſt of Boxes one within another. 
And think what a diſparagement it would 
be tothe Houſe of Lords, that two Eſtares 
muſt be clapped together, to make them equal 
& 2 to 
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to the one Eſtate of the Houſe of Com. 
mons. 

4. If the Biſhops were a Third Eſtate, the 
Parliament could not act as- a Parliament 
without them, for a Parliament is compoled, 
and muſt conſiſt of Three Eſtates, and nothing 
is binding but what is ſo paſl:d. But we 
know that in Edward the Firlt's time, there 
was a Parliament called and hcld Clero excluſo, 
and Laws were there made, when none of 
them were preſent, and many Acts have 
palled in icveral Parhaments, when the Bi- 
ſhops have all voted againſt them. The 
Judges in that of - A. $. deliver their opinie 
ons lor Law : Que nofkre Sur le Rop poit al/ 
ſets bien tener (on Parlement per lup, & ſes 
Tempo:al Seigmozs +& per (es Commons, 
tout (ans les Spirituals Deignio2s $ Our Lord 
the Kt og C194 10:4 1915 Parkament himſelf with hu 
Temporal Lords, and by Commons, wholly with- 
oxt the Lor (Qs Sprritual. 

Theic, and many other Reaſons, conhrm 
me in my opinion, that Biſhops are neither 
Peers of the Realm, nor 2 Third Eſtate in 
Parliament, yet they m 7ht be both, and not 
invalidate my Poſition, which 1 at firſt under- 
taok to prove, which was only this, that by 
the Practice and Cuſteme of Parliament, and 
by the Law of the Land, Biſhops are prohi- 
bited from” meddling in Parhtament as Mem- 
bers of the Houlc of Lords in any Tryal of a 
Criminal Perſon, where the Charge, the Pro- 
ccedings, and the Sentence upon it is Capital, 
and goes to the Lots of Lite or Members, only 
oac Precedcnt excepte.!, that extravagant on. 

® 
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of 28 4.6. And my good frien! the Aſſerter 
who hath almoſt as many Errata's as Lines in 
his Book, muſt give me leave to fumm up all 
my - we Frm of them in one Diſtich, as 
Aartrall did thote of his Friend Fidentings ; 
ſuch another Fidentinie, it ICCINS, AS Oul Al- 
ſerter ; and it was this, 


Emendave twos O Fidertine libclls 
Multe non prſſuan,, un litura poteſt, 


And I muſt ſay the Verſe doth not better qu. 
drare with the product of 1115 Brains, which 
hath ſo many faults as can only be covercd 
and put out of fight with one rafure from the 
beginning, tothe end,than this one and the ſame 
Name of Fidentinns deiiphers the Conhdence 
of them both, Null: palleſe ere culp.. Andiol 
ſhall leave my Friend Fideriinw to learn better 
ranncrs, if he be not altogether incorrigie 
ble ; and apply my felt ro perulc and an{wer 
(if Ican)a Ireatile of a w orthy Gentleman, 
who is, | ſce, of a diftering opinion from me, 
and hath much more cf y ſon, and fome- 
thing, though not much more of civility _ 
fairneſs in the maintaining of it, fo as whethe 
or no his reaſons will convince me, 1 "men 

but if they do, I will certainly grant it, 
for my Maxime 15 ftall, Amicus Flato, amiciu 
Socrates, led ma 145 amica Veritas. 

I he Writer of this Treatiſ:, intituled, 
The Gr: md Queſtion concerning the Biſhops right 
to vote #n Parliament im Caf: + 'p; tal , Stated 
and Argued; doth ſtate the Queſtion right, 
that 1s, Whether the Biſhops may be preſent and 
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vote Fudicially in Capital Caſes which come to by 
judged in Parliament , either in giving the 
Judgement it ſelf, or mn reſolving and determining 
any circumſtance preparatory, and leading to that 
Judgement. Then he fers down ſome things 
granted on both ſides, as 1. That Biſhops do ſit 
wm Parliament by vertne of their Barones, and 
are bound to ſerve the King there. From this he 
infers they have a Right of Judicature, which 
is not denied ; but the queſtion is, as he ſaith 
himſclf, what this Judicature is. 2 That 
they ſu by the ſame kind of Writ, that other Ba- 
yons do. Upon which he would infer, that 
they are impowered and required to confer 
and treat of all the weighty affairs that ſhall 
be brought before them, the King having not 
limited nor reſtrained the one more than the 
other. But it follows not, becauſe all are 
called togcther by the ſame authority, that 
therefore the ſame duty is incumbent upon 
ail, if there bc a higher power that directs 
what every ones duty is todo, when they are 
come together. Now the King acts in a higher 
Sphere by the Law of the Land,and the law and 
practice of Parliament which prohibits Biſho 
trom meddling with judging of Capital Cauſes 
in Parliament, nor did they ever do it, bu: in 
en2 extravagant proceeding in 28 H. 6. where 
nothing was regular nor Parliamentary from 
che beginning to the end, which 1 look upon 
as alrogether inſhznificant to alter what is fo 
fericd by Law and corſtant Cuſtome, there- 
fore the Kings Writ of Summons cannot diſ- 
pence with that, to make that lawful, which 
zn it ſelf is unlawful; as 1 haye ſufficiently 

| | proved 
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proved it. AndI will now goalittle further 
in it, than I did before, for hitherto 1 have 
only inſiſted upon the Law of Parliaments, as 
a thing ſerled in Parliament by the Conſtitu- 
ons of Clarenden in Henry the Szcond's time, 
and the Proteſtation of the Biſhops enrolled in 
Parliament by the King, Lords and Commons, 
11 R.2. but now I will deliver my opinion 
(which I ſubmit ro better Judgements ) that 
they lye ſtill under a Reſtraint by the Canon 
Law, which by the Statute 25 #.8. c. 12. 
which ( was repealed 1 and 2 Phil. and Mar. 
but revived” 1 Ekiz.) is ſtill of force, where 
it is not repugnant to the Laws of the Realm, 
which we are ſure this branch of it, reſtraining 
Biſhops from judging Capitally is not; fo far 
from it, that it is confirmed and ſtrengthened 
by the Law of the Land. 3. The third Par- 
ticular in which he faich all agree, is, That 
they have their Votes in Bills of Attainder , 

ing in their Legiflative capacity , which 1s as 
much a Caſe of Blood as the other, and perhaps as 
much forbidden by the Canon. But I delire this 
worthy Perſon to conſider, that the Praftice 
of Parliament is the Law of Parliament, and 
is the commanding Law for regulating the 
Proceedings of Parliament, and that bath over. 
ruled this Point, that in the making of a Law, 
every Free-man of the Kingdom doth give his 
conſent, either explicitly it he be a Member of 
either Houſe, or implicitly by his Repreſenta- 
tive, for every Free-man of the Kingdome is 
there preſent, or repreſented. And it is the 
Fundamental Conſtitution of our EnghſoFree- 
dome, that no man can be bound by any 
C3 4 Law, 
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Law, but- what himſelf hath conſented to.; 
now a bil; of Attainder is as much a Law as 
any Statute Law of the Kingdom. There. 
forc Biſhops have atted in a Legiſlative capa. 
City tO judge e and condemn Capitally, as feve. 
ral Precedents we have of it in Henry the 
Eight's time, but not in a judicial capacity. 
And to ſay the Canon Law prohibits one as 
much as the other, the Statute of 25 H. 8. 
clears that point, which takes away the force 
of the Canon in the one, notto abridge Mem. 
bers of Parliament from voting in the Leg[- 
flative way, and ſtrengthens ir in the other, 
forbidding Biſhops to vote Judicially 10 Caſcs 
of Blood. Yet it you will have me deliver you 
freely my opinion in it, I think it is an abuſe 
crept in lince Henry the Eight's time, for before 
none were jadged by Bill, bug ſuch as had been 
ilain in open War, or Tryed, Condemned and 
Executed by Commiſſion,and then the proceed- 
ings brought into Parliament, and there appro- 
ved of, and the Attainder confirmed, but under 
Henry the Eighth ſeveral perſons were con- 
demned by Bill, and the Earl of Strafford late- 
ly in our memories, which ſeems now to be 
authorized by the Praftice of Parliament . 
Sir Edw. Cooke tells a ſtory which he had from 
Sir Thomas Gaudy, one of the Judges of the 
Xings-bench, how the King had commanded 
Cromwel,and the Ear! of F ſje x,to attend the Jy- 
ices, and know of them, it a man who was 
forth 1 coming ſhould be condemned by Act of 
Parliament, without being heard z who after 
jome fencing, anſwered if it were fo, it could 
LOL be afterwards called into queſtion ; and 
Cromwel 
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Cromwel bimſelf was not long after ſo ſerved; 
but this is by the way. Aulia que fiers non de- 
bent, fats valent. | have been a little, the longer 
in theſe particulars,becaule it will much ſmooth 
our way in the following diſcourſe. 

And this worthy Gentleman mult give me 
leave to ſay, That he needed not have pur 
himſelf to all that trouble of his firſt Chapter, 
in telling us of the mighty power the Clergy 
had in the Primitive times in the ordering of 
Secular affairs, which certainly was more by 
way of Counſel, than any thing of Authority 
by way of Judgement, and in a Judicial way. 
And he will ayow to me, 1 doubt not, that 
the miniſtery of the word was a full employ- 
ment for the Apoſtles, and fo for Biſhops, 
who call themſelves their Succcflors, as well 
as ſerving of Tables, and other miniſterial 
duties was a full employmear for thole whom 
he calls the Treaſurers of the Church; and 
therefore they ſaid it for themſelves, and lefr 
it asa Rule for their Succellors, even to Bi- 
ſhops, and all other diſpencers of the Word 
and Sacraments, that it was not reaſon they 
ſhould leave the Word of God, and ſerve 
Tables. Which it ſeems was a Noneſt Conſo- 
"wm, by the Law of God, juſt as by the Com- 
mon Law of the Kingdom, a Writ was pro- 
vided, declaring it to be likewile a Non eſt 
Conſonum, and to be Contra morem & Conſuetu- 
dinem Reoni , that Clergy-men ſhould be em- 
ployed in Secular affairs. This indeed 1 hint- 
cd at then, as | gave allo ſome little rouch 


at the Government of the Church by the Im- 


perial Law, but not that I put any ſtreſs upon 
it, 
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it, but meerly to circumſcribe the Queſtion, 
and keeping it within limits, by a Negative, 
declaring what it was not, and an Affirmative, 
expreſſing what it was, how Biſhops in Par. 
liament could not Judicially a&t in Capital 
Caſes. 

Therefore were it all fo as this learned Gen- 
tleman ſeems to infer, that in France, Spain,Ger- 
wary, and thoſe Northern Kingdoms which 
he mentions, that Biſhops were joyned with 
the Civil Magiſtrates in ordering the Publick 
Aﬀairs of thoſe Nations, and that they had 
a ſhare not only in the Legiſlative, but in the 
Judiciary part, as he alledgeth two Authors to 
prove it to have been in France, it would not be 
of any #gnification to decide our Controverſie, 
for what is this to us to regulate our Parlia- 
ments, and to operate on our Laws? But 
firſt for matter of Fact, as to France, to which 
I can ſpeaka little, having ſpent many years 
in that Kingdom, and I have, by way of dif 
courſe, informed my ſelf from the Ambaſla- 
dour who is here from that Crown, who 
doth aſſure me, that the Judges (whom they 
call Counſellors, and not Judges, as we do ) 
who are Clergy-men, as many there are joyn- 
ed with the others of the Laity, never ſit in 
that Chamber of Parliament, which trys Ca- 
pital Cauſes, which they call the Townele. 
I believe the ſame may be obſerved in thoſe 
other Countries which our Author mentions, 
and I do not ſee how it could be otherwiſe, 
the ſeverity of the Canon Law being ſo ſtrict 
iQ the prohibition of it. 


But 
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But as 1 aid before, the Primitive Chriſtl- 
ans had that veneration for the Clergy, and 
eſpecially for the Biſhops, that they were ſtill 
joyned with the Civil Magiſtrate, in order- 
ing the affairs both in Church and State. The 
matters of the Church, they determined Judi- 
cially, in Secular affairs, whether Criminal 
or other, only by way of Counſel, if the Ci- 
vil Magiſtrate to whoſe Province they be- 
longed, cid not do his part. 1am ſure it was 
lo in England. Brompton in his Chronicle , 
recites the Laws of King Athelſtane in this 
particular : I cited his very words in the ori- 
ginal in my former Letter, I ſhall now repeat 
them very faithfully in Engliſh. He faith, It 
appertains of right to 4 Biſhop to promote that 
which u right , both concerning God and the 
World. A little after he addeth, He owghe 
hkewiſe diligently , together with the Secular 
Judges, to promote Peace and Concord. And 
ſoon upon it, he hath this paſlage, The Bi- 
ſhop ought to be preſent in Judgement with the 
Secular Tudges, not to ſuffer any buds of wicked- 
neſs to ſprout, 5f he can bindey it. His Preſence 
and his Counſel was rather a check upon the 
Judge, than to determine any thing in Secu- 
lar affairs. Sir Henry Spelman is a little more 
particular in delivering unto us the nature of 
that mixt Court, it is in his Gloſſary upon 
the word Comes. The Earl, he faith, did pre- 
ſide in that County Court, not alone, but joyned 
with the Biſhop z be to delover what was Gods 
Law, the other what was Mans Law, and that the 
one ſhould help end counſel the other : Eſpecially 
the Biſhop to do it to the Earl, for it was __ 
or 


[ 92 ] 


for him ſometimes to reprove the other, and to re- 
duce him, bring him into order if he went aſtray. 
Then he tells us what the work of that Court 
was, that it had cognizance but of petty mat- 
ters, That the Earl had not cognizance of great 
mens buſmneſſes,for ſuch matters are to be brought un 
tothe King s Courts,he only judges poor mens Cauſes. 
Hence #t vs, that by our Law, Actions for Debts and 
Treſpaſſes are not to be commenced im the County 
Court, uf it be for above the valae of 40 5. It teens 
that in ancient times it was but one Court, bur 
each Judge had his proper work, the Eccleſi- 
altical Judze ro diſtribute and deliver to them 
what was Gods Law, the Secular Judge, Mans 
Law. And fo it continued till Wilkan the 
Firſt's time,who firſt ſeparated the two Courts, 
as appeaas by iis Charter to Bilhop Remigms, 
which Mr. Selden relates in his Comment 
upon Fadmerus, Þ. 167. which he faith the 
King did Communit Contcilio Archiepiſcopozum 
ſuozm £< cztero2um Epiſcopozum, & Abba- 
tum, « omnium P:incipum regni ſut; 7» 4 
Common Council, by the advice of bus Arch bi- 
ſhops, and the reſt of the Biſhops and Abbots , 
.. and all the great men of the Kingdom: The 
words arc, Wherefore I command you,” and en- 
yoyn you by my Royal authority, that no Biſhop nor 
Arch deacon preſume to bold Plea in the Hundred 
Court any more upon the Epiſcopal Laws, nor bring 
any Cauſe that pertains to the rule of Souls before 
the Judgement of Secular perſons, but that who- 
ver 15s qneſtroned according to the Epiſcopal Laws 

for any miſdemeanour or fanlt, ſhall come to that 
place which the Biſhop ſhall chuſe and nommate for 
that purpoſe, and there ſhall make anſwer for him- 
ſelf, 
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ſelf, and not in the Hundred Court, but ſhall, ac- 
cording to the Canons, and the Epiſcopal Laws, 
do that which 1s juſt and right both to God and to 
bis Biſhop. This was again confirmed 2 KR. 2. 
and io the Courts came to be divided, as they 
continue to this day. But nothing can be 
concluded out of that large Enumeraticn , 
of the Biſhops being admitted in thoſe ancient 
times to Publick Councils, which was more 
for their Advice, and Counſel and Direction, 
than to aft any thing at all Authoritatively 
aad Juridically, and leaſt of all to have any 
vote to determine any thing in Caſes of 
Blood, which the Canon Law made a Nols 
me tangere tO them: I deny not, but before 
there were Chriſtian Magiſtrates, even in 
the Apoſtles times, the Miniſters of the 
Goſpel did many times interpole and recon- 
cile differences and futes, which many times 
happeued amongſt believers; as St. Paul faith, 
Is there not 4 wiſe man among you, no not one 
that (hall be able to judge between bus Bre- 
thren ? Nor doth he exclude the Biſhops. , 
that they may not come in as one of thoſe wiſe 
-—_ Yet 1 Cor. 6. 4. he ſeems to exclude 
them: For he ſaith, If then ye have judgement 
of thing s pertaining to thu life, ſet them to judge 
who are leaſt eſteemed in the Church, Which 
doth ſeem ro intimate, as if he meant not the 
Biſhops, for ſure they are not leaſt eſteemed, 
But doth any man think, that they were by 
this authorized to compel men to ſubmit to 
their Judgement, to puniſh or impriſon, or 
lay any corporal puniſhment upon them, if 
they would not? Indeed 1 caunot think fo. 
Nor 
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Nor do | find that St. Auguſtine was of that 
opinion, the term he gives to thofe whom tac 
Author of that Treatiſe will have to be Ec- 
cleſiaſtical Judges, doth not imply ſo much, 
rather the contrary methinks: He calls them 
Copmitores, which denotes rather one that 
took notice of ſuch differences, and would 
endeavour to compoſe them, than a Judge to 
determine them, which hath made me exa- 
mine that paſſage more particularly. In his 
Comment upon the 1 18 Pſalm he ſaith, ſpeak- 
ing of thoſe who interrupted them in their 
enquiry into the duty which they owed to the 
Commandments of God, Non ſolum cam perſe- 
quuntir, aut litig are nobiſcum volunt, verum ets» 
am cum obſequuntur & honorant, C& tamen cum 
Jus vitigſis & negotioſis cupidutatibits adinwvandu 
«# occupemur, & es noſtra tempore impendamus, 
efflagitant, aut cert# infirmos premunt, ut cauſa 
jnas ad nos deferre compellant, quibus dicere non 
audemus, dic homo, quis me conſtutuit Tudicem aut 
diviſorem inter 0s ? Conſtituit enim talibus cauſu 
Eccleſiaſticos Apoſtolus Cognitores, in foro prohi- 
bens jurgare Chriſtianos. Here is nothing of 
coercion in all this, they ated not as Judgesg 
nay, he complains that the Clergy-men them- 
ſelyes were perſecuted, and compelled to go 
toLaw; orif they ſeemed to ſhew them ſome 
reſpet, and would be ruled by them, and 
drew them from their occupations to compoſe 
things between them, they would not drive 
them away, and ſay, who made me a Judge 
between you? For the Apoſtle who forbids 
Chriſtians going to Law, makes the Clergy 
to be Copmitores, Reterces or Umpires between 
them, 
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which is t..e greateſt at of Charity that can 
be, and molt beficting the calling of the Mini- 
ſters of Gods Word. But what ſaith St. Auſtin a 
lictle after, Good men be ſaith will hearken to us, 
and ſeldome trouble us with their Secular aff air 1,but 
others, qus inter ſe pertinaciter agunt, & 
boos premurt, noltra Yudicata contemnunt , 
acunt gue nobis perzre tempora rebus erog anda di- 
pu : TGood nn will bearken is, he 
ſaith, but thoſe who are perverſe do Zudicats 
cContemnere, deſpiſe his award of it; which 
ſhews he took not upon hum any authority of 
determining any thing. And ſo-in his 147th 
Epiſtle ro Proculians the Donatiſt, he hath 
this paſlage, Er homines quidem canſas ſuas Se- 
culares apud nos finire cupientes, quando tis ne» 
ceſſaris fuerimus ſic nos Santtos & Dei ſervos appel» 
lant ut negotia terre ſue peragant, aliquando ag 4- 
mw & negotinm ſalutis noſtre, & ſalutis ipſorum : 
Non de aurs, non de argento, non de fandis &f 
pecoribue, pro quibus rebus quotidie ſubmiſſo capue 
falutamur, ut diſſentiones hominum terminemus, 
&c, Nothing plainer than that all this is pure- 
ly out of good will a work of Charity to thoſe 
who deſire him to determine their Secular dif- 
ferences, in which the Clergy then had 
meerly an eye upon Gods Glory, the good 
of their own Souls, and of the Souls of thoſe 
for whom they took that pains. Bur all this 
is Nobil ad rem, let the Clergy have right or 
no right to judge of Secular Cauſes, it will 
not decide our Controverſiec, Whether Biſhops 
in Parliament can meddle in caſes of Blood : 
Hic Rodus, Hic Salts, it we do all extrayagate, 
L muſt come back to this. ry 
tis 
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His next Chapter will be more to the pur- 
poſe , it is concerning the Conſtitutions of 
Clarendon, and the Proteſtation of the Biſhops 
11 KR, 2. Theſe two particulars well cleared, 
and nodiſguiſe put upon them, will goa great 
way: He begins with the Conſtitutions of 
Clarendon, which he conceives to be that Bi- 
ſhops are thereby required to be preſent in the 
Kings Courts, as other Barons are, till they 
come to give Sentence as to diſmembring, or 
loſs of life, and his Method is to judge of 
them by theſe three ways: 1. The occaſion. 
2, The plain ſenſe of the words, according to 
their true reading. 3. By the ſubſequent 
PraCtice upon this conſtitution in the Parlia- 
ment at Northampton ſoon after. 

1. For the occaſion, -this Author is pleaſed 
to ſay, he can hardly believe I ſhould betray 
ſo much unskilfulneſs in the affairs of thoſe 
times, as to ſay, that the Biſhops did then 
affeft ſuch a power of Judicature in Secular 
Cauſes, and 1 think I have good warrant to 
be of that opinion. Petrus Bleſenſis, whom 
this Author cites, 2s living in Henry the Se. 
cond's time, and knowing the whole proceed. 
ings of thoſe Conltitutions, complains of it 
ſofficiently. In the firſt and genuine Edition 
of them, Printed at Afenrz, in Quarto, pub- 
liſhed by Buſes the Jeſuire in 1G0o, in his 
Treatiſe De imſtuutone / "IJ! ops, P. 542+ he hath 
this .pallage, Tlud caleſtem exaſperat tram & 
pleriſque diſcrmen damnationis accumulat, quod 
qusdam pri7 ( pes SACE) dotum Us femo) CI Populi licet 
non dittent Tidicia Sanguims y, eadem tamen 
trattent diſputando & driſceptando de ills, ſeque 
$4eo 
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ideo immunes a culpa reputant , quod mortis aut 
truncationss membrorum fudicum diſcernentes, a 
prounciatione duntaxat ,& executione panalis ſer 
tentia ſe abſentant. Sed quid hac ſunalatione 
pernicioſs eſt? Nunquid diſcutere 4 definire 
licitum eſt, quod pzonunciare non licet - Thos 
provokes Gods wrath, and heaps up upon ma- 
ny 4 danger of damnation, that ſome of the = 
of Church-men, and Elders of the People, though 
they do net diftate Tudgements of Blood, yet * 
debate them, and diſpute of them, and therefore 
repute themſelves free from fault, in regard they 
have withdrawn themſelves from being preſent, at 
the pronouncing and grumng order y the exXtcu- 
tion of the penal Judgement , though they had 
before agreed to the puniſhment of Death, or loſs 
of Limbs. But what can be more pernicious than 
ſuch diſſembling ? Can it be lawful to debate and to 
determine 4a } Fog which it 11 unlawful to pro- 
nounce ? Then he compares them to King Saul, 
that had reſolved upon the deſtruttion of David, 
but would not that kis band ſhould be upon him, 
but that he ſhould fall by the hands of the Phi- 
liſtinesz or ro the Seribes and Phariſees , that 
cryed out againſt our Saviow , Crucifie him , 
Crucifie bim, but ſaid it was net lawful for them 
to put any man to death. Is not this as good 
as Chaxcer's Fryer that this Author quips me 
ith, p. 4.? Ido not fay that Bleſenſss blamed 
all the Biſhops for evading the Law in that 
manner, he faith they were quidem Principes 
acerdotum, ſome of the great Biſhops. But 
he Author would have it to be the Univerſal 
Practice and Opinicn of all the Biſhops and 
lergy to underſtand = Conſtitution of Clas 
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rendon , that they might continue to fit in 
Judgement till the Sentence was to be pro- 
nounced; and in the Edition of Bleſenſir, 
Printed at Paris in 1667. inſtead of quidam tt 
is Printed quidem, but by a maniteſt error 
which carries no ſenſe with it, and the Mar. 
ginal Notes in both Editions ſhew it, which 
1s, Abuſus Clericorum qui cauſas ſangumss diſcu- 
tint; marking out the abuſe of them that 
didſo. This was obvious enough to the Au- 
thor in his quotation of — , therefore 
he might have ſpared the cenfure of my un- 
Skilfulneſs in the affairs of theſe times, ſince 
| had ſach a Leader to follow as Bleſenſs: ; 
and more have I cauſe to complain of his want 
of Charity to me, p. 31. taxing me with 
repreſcnting thoſe conſtitutions very unfairly, 
which is an expreſſion of one engaged in a 
party, and not of one that only ſeeks for 
cruth, but to ſhew his Reading and Learning, 
as I am afraid that Author doch, who raifeth 
a great decal of duſt meerly to blind mens 
cyes,and mil-lcad them into errours; and thus 
he commends himſclt for ſpeaking mildly , 
and much good may his mildneſs do him. 

It 1s apparent that the Clergy were then 
very high, having gotten a great head by the 
favour they had found from the Uſurper 
King Stephen, where on both ſides they ſerved 
one anothers turns, and Herry the Second, to 
bring things again into order, call'd that great 
Counſel at Clarendon, where, by the Advice 
of the Prelates and the Nobilicy of the 
Re-2lm, a recapitulation was made of part of 
the ancient cuſtoms and priviledges under 

the 


SITE. Lit 


[ 99] 


the former King, and particularly under his 
Grand-father Henry the Firlt, which for the. 
future he would have to be obſerved in the 
Kingdom, and thus Propter diſſentiones C& 4ij» 
cordias ſape itmmergentes inter Clerum & Tuſts- 
crarios Domims Regis & MMagnatum Regni. 
There were ſixteen of thoſe Articles, the 
eleventh was, that they ſhould hold their 
poſſeſſions of the King in Capue,' ſicut Bare» 
mam; and ſhould be anſwerable to the King 
for their Services; and ſhould as Barons, 
tereſſe J ndicius (rurie Regis, quouſque perveniatur 
ad dimimutionem Membrorum, vel ad Mortem. 
Here we ſee the occaſion of that meeting at 
Clarendon, it was to remove all cauſes of dit- 
ference between the Great Biſhops and the 
Civil Magiſtrates ; let us now fſce what was 
moſt likely ro diſpleaſe them, it's not pro- 
bable it ſhould be for being reduced to ſtand 
upon even ground with the reſt of the Nobi- 
lity, and great men of the Realm ; but it in any 
thing they are made lcfs, and abridg'd of the 
powers which the others have, it ſtands molt 
with reaſon 'they ſhould be troubled at that ; 
and to be forc'd to walk out of the Judge- 
ment-hall afrer they had cryed Cracifize, is a 
great leſſening of their hgure, | thiak more 
than if they had not at all meddled in it. Bur 
this Worthy Author faith, I have made uſe of 
the moſt Imperteft Copy of Matthew Paris, 
and faith in the Yatican Copy, and ſeveral 
MSS. it runs thus, Debent sntereſſe Fudiciis Curia 
Regis cum Baronibus, donec perveniatur in Judicio 
ad diminutionem Membrorum vel ad e Mortem. 
Now ig my opinion, this makes more againſt 
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the ſenſe he would put upon theſe words , 
which is, that they may ſtay and have a hand 
ia managing the debare upon the Evidence, 
and agreeing upon the Sentence, but mult be 
gone when it is pronounced, ( which as I ſaid 
before, I look upon as a greater ſcorn put 
upon them, as Bleſenſis faith, Quid bac ſmula- 
rrone pernicioſues eft, nunqud diſcurere & defumre 
beitum, quod non licet pronunciare. ) For | 
ſhould think that mentioning tn Judicio in the 
ſecond part ſhould not have a different con- 
ſtruſtionthan Judiciis Curiz in the ficſt parr. 
For there the Judicia Curiz which they may 
be preſent at, is to be underſtood of the whole 
proceeding, from the bringing in of the Charge 
againſt a Criminal perſon, to the pronoun- 
ciog, of the Sentence : And can it be rationally 
thought that Judicium in the ſecond-place 
ſhould be meant only of the ſentence which 
1s the principal part, and which the corrupti- 
en of mans nature doth chiefly lead him unto, 
The Poet faith, 
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This power of killing and flaying , Poteſt 
Tuvandi > Nocendi, 1s a pleaſing thing, and 
we are naturally angry with what abridgeth us 
of it. So I muſt conclude this point, that 
it's moſt probable the Biſhops were molt ſcan. 
dalized at this eleventh Article. 

Secondly, Let us conſider how to arrive at 
the true meaning of that conſtirution, which 
mult be by comparing the paſſages of theſe 
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times together, whereby we ſhall ſee how they 
under ©. it: You have already heard what 
Petrus Bleſenſis judged of thoſe who would re- 
tain that Image of Judicature, how much he 
blamed them, and what menaces of Gods 
Judgements he denounced againſt them, for 
the words of that Conſtitution were not fo 
clear and politive that it gave not Anſaw diſ- 
purands to thoſe whole Inclinations led [them 
ro turn it into another ſenſe, and content 
themſelves to play at ſmall Games rather 
than ſit out altogether. So the Wiſdome of 
that time to make it yet more plain, and take 
away all ambiguity, moved the King to call 
another Great Council at Weſtminſter in the 
year 1175. eleven years after, Ad Emends- 
tionem Ang licane Eccleſia ex aſſenſu Domins Regis 
& Promorum omnium Regns, where the third 
Article is, His qus in Sacris ordimibus conſtituts 
ſnt Judicium Sanguinis agitare non licet «1de 
prohubemus ne aut per ſe membrorum truncationes 
faciant , ant inferendas judicent. Quod fiquis 
tale fecerit conceſſi ordims provetuy officio & loco, 
Inhibemus etiam ſub intermmnatione anathematis, 
ne quis Sacerdos babeat Vicecomuum aut prapoſut 
ſecularis officinm. It is not lawful for thoſe who 
are in Holy Orders to act at all in Judgements 
of Blood, wherefore we forbid them to have 
any thing to do with taking off mens Limbs, 
or tojudge of any ſuch thing. And if any do 
ſuch a thing, he ſhall be deprived of the of- 
fice and dignity of his Orders: And we alſo 
forbid,under the pain of being Anathematized, 
that no Pri:ſt ſhall take upon him the Office 
of a Sheriff, or of a Secular Judge. This 

makes 
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makes it ont plain, what the fenſe of thoſe 
times was; that it was not lawful for them to * 
aCt at all in caſes of Blood ; and this is as 
much the Law of the Land, as the Conſtitu: 
tions of Clarendon,or as any other Statute Law, 
But our Author, p. 42. quarrels at this, as 
only ſtanding upon Reger Hoveden's authority, 
and wiſhes he bad produced the whole Canon 
entire for it : Here you have two of our 
Ancient Hiſtorians that liv'd in theſe times, 
and agree 5 Termims upon the relation of what 
there paſſed : But our Author is not ſatished, 
tells us the Council of Toledo makes an &. 
and leaves out the prohibition, which declares 
the meaning and extent of their Canon: He 
will have this Prohibition, and Sanction of 
deprivation to attend only upon the latter 
part, that is, if they do joyn in pronouncing 
the Sentence : But where doth he find that 
diſltinftion allowed, it 1s what the Clergy 
have framed and imagined to themſelves to 
give them ſome Power: Admit we ſhould 
allow them that, ic makes it not the more 
lawfol for them 3 there is ſtill a Non licet, 
which is ſubjet to puniſhment, and though 
the Eccleſiaſtical Law doth not go to that 
height to cut off a Member, deprive him «b 
Officie & Beneficio, yet it may go lels in a 
lower Sentence, however the Civil SanCtion 
may impoſe what puniſhment ſuch a miſdemea- 
nour may deſerve. 
Cetera deſiderantur. 
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To the Reader. 


His Trattate which is now made pub- 

lick,, was written ſoon after the Pub- 

lication of that Book, intituled, The 

Grand Queltion concerning the 

Bilhops Right to vote 1n Parliament 17 Ca- 
ſes Capital, ſtated and argued, Ce. /r nh 
lun by the Author many Months, and ſhould 
ftill bave contumued m the Dark, had not the 
wſcaſonable thruſting uto the World of a Book,, 
called, An Argument tor the Biſhops Right 
in jadging in Capital Caſcs in Parliament. 
For therr K47ht unalterable ro that place m the 
Government they now enjoy ( by one T homas 
Hunt Efq;,) ſtirred up the Pens of others, and 
the deſire of Friends,mne among them, to aſſert,as 
I believe, the contrar p; Iruth.1 aſſure the Reader, 
I hid not at all gueſs the Author of the Grand 
Queſtion, when I rook gnto my thoughts the Con- 
fideration of his Book, Fame hath ſince put i 
upon a Perſon of ſo great Worth and Learning 
m all forts of Literature, and for whom I have 
wot only a particular Honour my ſelf, but the 
preſent and future Times will look upon as one of 
the greateſk Champions of the Engliſh Church 
a7 aunſt Popiſh Superſtition and Idolatry. I 
ſhould deffieultly have been eng aged in this Con- 
teſt, 41d I not know the Modefty and Ingenuity of 
tous Learned Perſon 15 ſo great, that be wall oy 
take 


To the Reader. 


take it ill to bave his Reaſons examined by a far 
leſs knowing Pen, which ſhall be always ready 
ro ſubmit to better Judgments. 

I bave examined this Author, Chapter by 
Chapter, have given Anſwers to his fy 
ſhewed the Infirmity of thoſe Records he hath 
thourht proper to urge for his Opinion, arid bave 

iven ſome other of my own, not taken notice of 
him, Thope material to that end for which they 
are alleged - I was not milling to truſt too much to 
Albpedls ments ; nor had either the Time or Con- 
verkence to ſearch the Origmals, and therefore 
had \ecourſe for ſome to a very near Relation of 
my own, who 1s well ſtored with that ſort of 
Treaſure, and who never demed me the uſe of 
any thing in bis well-furniſWd Library I defired 
from lum, Truth is bat one ;, but Men may va 
ry im their Apprebenſions concerning ot. Asto 
others which 1 conld not be ſupplied with from 
him, I muſt achnowleds my ſelf deeply obliged 
ro my much honoured, and very learned Friend, 
Ar. Wilhtam Petyr, of the Inner I emple, nho 
was ot only pleaſed to read over the enſuin! 
Treatiſe, but to give me the ſight of a rich Mx 
Came of the Tranſc ripts of Records which be 
bath faurly written by him, as alſo to give me 
rve Copies of ſomeneceſſary to my uerpoſe which 
I either had net, or not fo fully as from him. 
Wrold hath already ſet n ſomething of bns,and may 
97 axe time expett more, in Reply to the learned 
Dr. Brady, «n whom 1 find various and uſeſw 
Learning put (:f 1 may have leate to ſay ſo) me 
miſled in ſome meaſure by different Nortwns 
Words, and Interpret ations of them, contrary 
ther 
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To the Readet. 


their known and common Acreptation. Some 
part of his Book_hath been already conſidered by 
the Author of Joni Anglorum facies altera : 
But the tntire Ahſwer to t we muſt expett from 
Mr Peryt, who hath favoured me with the ſight 
of a ſhort Specimen of a greater Work, to follow, 
I muſt nat here forget my very deſertin;, and 
worthy Friend Mr. Atwood of Grays-Inn, 
whoſe Aſſiſtance I rectrved in tranſc ribing ſome 
Records for me. He is a Perſon nk God 
hath endowed with a good Eſtate, ard alarge 
meaſure of Knowledr, for the few Tears he 

hath hitherto ſpert in the World, and who (I 
jpe- t& it ro the (h, 2,1C of mot! of 01 ir you imn 4 Arn ) 
{penas his time im Studies uſe eful to him elf and 
tothe Kinsdom in which he lives. Havinz 
already ſeen fr om his yo, elif L abours ſo good 

Eﬀetts, we may well expett from his more ma- 
twe Tudzment things of greater Advantaze 
tc the lear ned part of this Nation. 

But let ns now return to Mr. Hunt, a good 
Proteſt art he appears to be in his Poſtſcr pt, 
which im theſe unconſtant times deſerves Com- 
mendation ; and im his Book, he ſhews himſelf 
a Man of various reading av dhe! mng, with 4 
Competent Knowled? in the I onzues, Lat other 
wiſe, if I much miſt ake not, a Man of confu- 
ſed, and nndigeſted Notions, by: wh:ch be forces 
things to ſerve h:s turn, contrary to thew true 
meaning, from meer Conje tures and Surmiſes 
of his own, without any colour of Demonſtrati- 
om. Hs whole Book, conſiſts of three Parts, 
Argument atrve, Invettroe, or Reproachſul and 
Etcravarant, or C onjettural. ] canuot com- 
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To the Reader. 


pare bis Argumentatrve Part better than to x 
gleaning after a full Vintage. There 1s no- 
thing mn it which had not been ſoreſeen by the 
Author of the Grand Queſtion, and preſſed 
by bim with much more _— Subrilry, 
and Cloſeneſs of arguing, or olſe wholly left cut 
as uneoncluſive to the matter he had m band; 
of whom it may be ſaid what was once of He(tor 
mm another Caſe, $1 Pergamea dextra deftendi 
pollent, etiam & hac defenſa fuillent. Wha 
15 by me ſaid in anſwer to his Arguments m thu 
Treatiſe, muſt be left ro the Judgment of ſuch as 
ſhall read ut, The ſecond Part ts invettroe, 
reproachful, and unſavoury, mm which I would 
adviſe no Writer to follow his Steps. Soft 
Words, and ſtrons Arguments, may corince 4 
Read:r, whom railins L1m7nage will but ex- 
aſperate. l ſnall name fone few of that ſort, 
that he may not think I accuſe him falſly. 

In his Preface he blames ihe Author of the 
Grand Queſtion, for FYeating his la ver ſarees 
too kindly who deſerved ſharper Reflettions then 
l' hath given them. "Tis pain by the 25th 
Pare of his Book, tht be knew the Oct avo Gem 
tleman, as he calls him, on whom be there srani- 
cally beſtows the T utle of diſcreet Gentleman, and 
anſt anices um his Talk, azainſt Biſhops, when be 
was young, which he could not leave when he wa 
old. This Perſon he charges with Falſhood, 
unrighteous dealing, impoſing upon the People, 
Self-Condemnation, undue Art, and ſuch Stuf, 


Pap. 13 ard Pag. 13. with 4 aeſign to ſhut the _— out of 


the Houſe ; an Extravagant Surmiſe of bu 


own, without ary Colour groen by the Auther of 
ene 


To the Reader. 


the Leter, Pag. 37. want of Candor, Integyi- 
'y, &c. Pag. 3d. Inquaty, Prevavication, "Pe- 
tulancy, Spight, wroeterate D:ſpleaſure, Grin 
ning, whetting his Teeth, and ſquintmg upon 
them with an evil E ye, with much other ſuch 
Lantuage throurhout his Book, which the 
Reader m. ry obſer ve, if he pleaſes. He ought, 
with more Reaſon, to have conſidered the Age, 
the On. T3 the Place, this Otavo Gentle- 
man beld *, Court, the Service he had done 
his C eg both at home and abroad, rather 
thaa to have load:n the Aſhes of a dead Noble- 
Man, with Revilmgs railins Laniwage and 
Reproaches, who was kr own to be a Perſon of /o 
great Worth, and Experience. The Re, der 
will pardon this Warmth im me; when I] hear 
a Perſon, now at reſt, fo flizhted, who, had he 
been alrve, this little Gomn-man duſt not have 
approached without marks of Reverence, and 
Submiſſion. But let us allow bim to make up 


the ſhoreneſs of his Reaſorimg by the tength of 


his Railing. 

Thirdly, His E. ctr. avarancies are [0 UPIET OMA, 
that mygh every Leaf bath ſor what or other of 
tb.at N ature, Con Jer es, and Sirmiſes, | 
out ay manner of Proof, muſt paſs fo 'De 
monſtrations. One while the Biſhops 4 Soi- 
ritual Barons, a T itle I never rementter orver: 
to them ;, nay, not ſo much :s Lords [ Pirutctet 
till the time of Rich. 11. Another tims Ferids! 
Barons, and that there was no other than Ferd.:t 
Nobiluty : Sometimes they are Barones Majo- 
res ; yet not enobled in Blood, nor their Hs- 
nour conferred upon. them by ary a8tu.tl Ceremy- 
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ny, or othermiſe eftcemed than B.wons by Te- 


wire ;, and that \Viiliam the Conqueror imten- 
ded that as an Homur, which themſelves, and 
all other Hiſtorian; complain of as a Bur- 
thin, That the Biſhops in Parliament are 4 
full third Eſtate; and yet we know Aitts ave 
good when they are either excluded abſent, or 
oppoſe the paſſing them; and yet they never re- 
eſcemed any bit themſelves. Sometime he uu 
rroubled that the Nomination of the Biſhops is 
in the King. Theſe things curſorily obſerved by 
me, makes his whole Book, appear an endugeſted 
Lump, fit to be lickid over, if ſoit maybe 
brought into any form. ?T is not wilike a Lot- 
tery, where after a hundred Blanks, you may 
chance get a Prize: Riut I ſhall leave a fur- 
ther Examination of his crude Notions to ano- 
ther Hand, who may be more concerned to de- 
tett his Errors than I am : However, I canna 
omit the takins notice of his pompons Tule, 
"tu indeed a T itulus Seſquiperulcus 3; They 
Fi:ht uralterable in that place in the Govern- 
ment they 0p enjoy : which Fancy i; corfir med 
by A Conſe quence of h1s onn making, Page I 22, 
That the F:ſhops . cannot be detruded from tha 
Place they bear in the Conſtitution of the Ge- 
vernmeat : for that no Government can legally, 
er by any lawful Power be changed, but muſt 
remain for cyer once eſt abliſned, and it cannot b: 
le fs then Treaſon of State to attempta Change. 
No Authority m the World iu competent to 
make any Alter atun, 
Huw falſe this Poſition 1s, he will find, if be 
conſult the frequent Change of Governments 
ſince 
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bace the Creation, in the Jewiſh, Grecian, 
oman, nay, 101 Our Brutennick. State, with 
many others im all parts of the World. Neither 
can 1 imagine this Maxime can ſerve him to 
any other end, than to arraign thoſe Parlanens 
who have made Laws without them, or that in 
17 Car. 1. Anno 1642, which by AM took _av 
way their Seats in that Houſe, Andlaſtly, to 
accuſe thoſe as Traitours to the State, if any 
bereafrer ſhall attempt it. I am confident, no 
Parkament will endeavour to take from them 
their juſt Right ; but to ſay they cannot, and 
that the Gquernment cannot then ſubſiſt, is as 
abſurd, as the other u unlikely. 1 muſt further 
obſerve, that ths Author doth upon all Occaſi- 
ons blame thoſe Perſons, who dery the Prelates 
that judicial Power in Capital Caſes he would 
place in them as Enemies to the Government ; 
whereas he ought to know, that Exceptio pro- 
bat regulam, in non exceptis. He that 
gives them Authority mm all things that are 
clear, and denies it them in dubious, doth more 
aſſertthew Rs7ht, then he that by giving ut then 
im all things, doth rather perplex un. I have now 
done with thu wimrary Wruer, who whilſt b; 
ſeems ſo zealows for the Government, doth him- 
ſelf in the main part of it unhinge, and deſtroy 
it. Doth he not, Pap. 144. endeavour to de- 
ſtroy the moZt ancient Court of Chancery, which 
he calls both a Reproach, and Grievance tothe 
Nation ? Doth he not ſpend ſome Leaves to 
ſhew how thus may be effetied? by ſetting up a; 
many Chancellours as there ſhall be Tudges in 
Courts, which muſt in the end, be either whol! 
F 4 wclels, 
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aſeleſs, or run ws upon an Arbitrary Way of 


proceeding, and put an end to all our avicient 
way of Trials by Juries, and leave al! in the 
Breaſt of the Tudg to determine, Let him not 
now think. to take off the Envy of this by a fawn. 
ing commendation of our preſem Lord Chancel. 
lour. Tam fo well acquainted with the great 
Abilities, and large Endowments of that Noble 
Per ſon, that I doubt not but his juſt Decrees in 
that Court will remam as perpetual T eſtimonies 
of his Conſcientious Juſtice, and Equitable Di. 
ſtribution of it in that place in which he is nan 
ſettled, Nor can I believe he will be pleaſed 
with any, tho never fo ane C ommendations, fo 
the Diſparagement of his worthy Predeceſſort, 
or ſuch as hereafter may ſucceed him m the moit 
Honour able Station in which he now # worthily 
placed. 
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Id the Author of this Treatiſe be- 
lieve that the Lord Biſhops vo- 
ting as Judges in Parliament, in 
Caſes of Life and Member, could 

any way conduce cither to their Honour 

or Greatneſs, or the Good of the Church 
and Nation, he would never have centred 
the Liſt in this Quarrel, bcing himſelf 
wholly conformable ; ard in his Judgment 
fully approving the Polity of the Church 
of England, as the beſt reformed of any 
other - knows, having clearcd herſelf from 
the Superſtitious Formalitics of the Church 
of Rome on the one hand, and on the other, 
not requiring from her Children, under 

Terms of Communion, any thing, in which 

ſhe may not lawfully as he thinks be obeyed. 

But being fully convinced, that their aller- 

ting this Right in themſelves, will bring 

forth no other Fruit, except Envy to their 

Perſons, and perhaps ſometime or other, 

through the uncqual Aﬀettions of a head- 

ſtrong People, Prejudice to their FunQt- 
ons, I have been the more eaſily indu- 
ced to make known my Thoughts herein. 

| obſerve there have already been made 
publick fix elaborate Treatiſes upon this 

Subject ; four allerting a Right in them to 

yote in Parliament in matters of Blood, 

and two againſt it. But becauſe the laſt 
ind moſt learned Trattate, which goes un- 
dr 
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der the name of the Grand Sueftion, &c. 
is look'd upon, and indeed is the moſt ma- 
terial, I hall apply my ſelf chiefly to the 
Examination of his Arguments, and I hope 
diſcover the Errors, Fallacies, or Inconle- 
quences of them. 

He tells vs at firſt, that *ris granted on 
both ſides, that the Biſhops fit in Parlia- 
ment by virtue of their Baronies. This 1 
muſt take Liberty to queſtion as doubtful, 
ſtill premiſing that Truth doth not lye in 
what Men may ſay of themſfclves, or paſleth 
under common Eſtimation of Men, but 
what upon ſerious Examinition of the 
Queſtion ſhall be found to be true, 1 ſhall 
endeavour to make 1t appear, that many 
who held Lands in Cap per Baroniam, or, 

ſervitium Baronie, were not cnobted in 

lood, nor had Right ro demand their 
Writ of Summons as the Noble Barons 
had, but were to expect the King's Will 
and Pleaſure, and were often left out: 
Theſe were ſecunde Diemtatis Barones, Or 
Barons by Tenure only, of which ſome 
might probably be adopted into the Nobs- 
bites Major, afterwards as Barones adſcripty, 
yet at firſt were not ſo; and this was to 
them an Honour, but to the Biſhops a Bur- 
then, who held their Lands free! before, 
and had no Honour conferred upon them 
as the reſt had. For tho it be true that al 
the great Noble-Men held per Baronian; 
yet was it not their Tenure which gave 
them that Right, as I ſhall ſhew by andby- 
Thele 
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Theſe ſecond fort of Barons were called 
Barons Peers, becauſe they held of the 
King #s Capite, as his immediate Free-hold- 
ers, and were (tiled Barones Regis, for the 
Word imported then no more but Men 
holding of the King's Perſon in Capire, 
Theſe ſubdivided their Lands to others, 
under the like Military Service; theſe 
were likewile called Barons trom their ap- 
pearing at their Lord”s Court, called the 
Court Baron ;, and Baronarvium became a 
Word of general Signiſication, compre- 
hending thole {bere T enentes, or Sutors to 
the Court Baron, who together with the 
Kings immediate Tenants, who were the 
Baranes Regis, that 1s, the Kings immedi- 
ate Free-holders, made up the Communitas 
Angliz, and comprehended al} Perſons ex- 
cept ſuch as held in Villenage. Beſides 
theſe, thus made by the King, there were 
others, ſome found here, ſowe brought 
out of Normandy, of great Nobility and 
Extraction, who had of their own, great 
Polleſlions, as Earldoms and Counties in 
this Country, and others brought over 
with the Conquerour out of Normandy,of an 
Inferiour Rank, to whom he gave the like 
Honour, out of the Lands of thoſe ad- 
hered to Harold, which all held of him per 
Baroniam, but by Creation were many of 
them afterwards made of a higher Rank, 
and were called Comeres Regis, and Alajores 
Rarones Regms y they being polleiled ot the 
like Honours in their ſeveral C— be- 
ore. 
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fore. The Biſhops, I conceive, were no 
under any of theſe Ranks, but were called 
to Parliaments ratione Epiſcopalis Dignita- 
tre, not ratione Tenure, only, of which they 
complained as a Burthen. Creation they 
had none to any higher Honour than Epil- 
copal ; their Tenure could not give them 
a greater Honour than to be Barones mme- 
res, or Barons, Peers. Neither can I findin 
any Act of Parliament or Record,that they 
were called Lords before the time of Rich. Il. 
and then firſt called Lords Spiritual, to 
ſhew their Honour aroſe from their Spiri- 
tual Funftion, and not from any Terapo- 
ral Poſleſſions ; nor the name of Barvns 
applied to them except by themſelves, wha 
perhaps finding the Burthen of their Ser- 
vice which before was free, were willing 
that others ſhould give them the Title, tho 
there was no more reaſpn that their Te- 
nure by. Baron Service ſhould make them 
Barons, than that Knight Service ſhould 
make the Tenant a Knight. Having thus 
cleared my way, I ſhall in the next place, 
ſhew that theſe Barones Mumores, or Barons 
Peers, were ſometimes ſummoned by Writs 
to Parliament, and ſometimes left out. 
The Abbot of Feverſham ( one under the 
{ame Rule with the Biſhops ) was ſummo- 
ned to 12 Conſecutive Parliaments as Te 
nant # capite per Baroniam, and then let 
Our, 19 Eaw. 2. Rot. penes YEmem,. Dom. Ke 
o15 4 Scall,. Thomas: de Furnival had been 
ſumoned to 30 Parliaments, and yet updn 
ar 
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an Amerciment in the Exchequer, pleads 
he was no Baron : now except he had held 
in Cap. per Baroniam, or part of a Barony, 
he could not have been ſummoned at all as 
a Member of Parliament. Whether his Plea 
were allowed doth not appear upon the 
Record, but by this and ſome other Re- 
cords in my hand to the fame purpoſe, it 
ſeems tro me that many that held per Baro- 
niam, were not Barons, but at the beſt 
Bannerets, or Barons Peers. 

| cannot find by my utmoſt ſearch,that a+ 
ny thing hitherto hath madelt apparent,that 
Baronies were ever annexed to the Polleſſi- 
ons of the Biſhops ; but Men have general- 
ly taken it for granted, that they were ſo. 
They fay that William the firſt, ſoon after 
his Reception to the Crown of England, 
did introduce new Tenures, and eſtabliſh- 
ed Counties and Baronies, and did then 
order that Biſhops, and the Parlia- 
mentary Clergy ſhould hold per Baronam, 
or ficut Baronzam, which the Learned Mr. 
Selden ſaith in the language of thoſe Times 
lignihed the fame thing : For he ſaith, that 
tenere de Rege 1n capite, and habere poſſeſſio- 
nes ſicut Baromam ;, and to be a Baron ac- 
cording to the Laws of thoſe Times, are 


ſ[ynonimous : Seld.Tir.Hon. part 2. pag,704, S*1d.Tit. Hon, 
Cook,, Hakewell, and others ſay they hold 742: 794 


per Baronzam, Burt the Proofs, any that I 
have met with, ofter to make good this 
Diviton by William, or that Tenure per 
Eaxrowam, did infer more when a minor 

Baron 
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Baron in my Judgment, are not copent; 
What they urge 15 taken out of Wendover, 
and from him tranſcribed by Marth. Pars. 
He firit greatly blaming the Act of Willi. 
am, hath theſe Words ; Epiſceperes, & Ab- 
batias, omnes que Baromas tenebant, C& eate- 
nw ab omn: ſervitute ſeculars libertatem habu- 
eravit ſub ſcoruitute ſtatuit militars trrotulant 
ſinoules Epiſcopatus, & Abbatias pro volun- 
rate ſua quor Milites fibi, & ſacceſſoribue ſuns 
Hoſtilit atis tempore volut a ſingulis exhiberi, 
'T hat 15 4 
He eſtabliſhed under Military Service all 
Biſhopricks, and Abbeys which held Ba- 
ronies, and at that time had freedom from 
all Secular Service, inrolling them all, and 
appoirting according to his Pleaſure what 
Souldiers 1n time of War they ſhould ſeve- 
rally find unto him, ard his Snccellors. 
Mr. Selden finding the contradittion in 
theſe Words, that their Baronies which 
ſhould have kept them, as he thought, free 
from Secular Service, as the words import, 
were the only thing that bound them to it, 
thinks there ought to be a Parentheſis af- 
tcr Baromas ( m para & per ua eleemoſina ) 
& eatenus ab omm: ſervitio ſ«enlari, &c. and 
makes the words run thus : All Biſhops and 
Abbeys that held Baronies in Fr ankalmosgn, 
and in that reſpect freed from all Secular 
Service, &c. And backs this Conjeture by 
the Authority of Mr. Cambden, who he 
concceives might have ſeen ſome Copy 
where thoſe words were. But he _ not 
ave 


( itt 
have put himſelf to the trouble of that 


Conjetture, had he tranſlated ( eaten) as Ad id tempo- 


that time, as the word ſignifies, and never *'* 


that I know in that reſpett. However, find- 
ing further, that rhis would not take away 
all doubt, becauſe the words refer not to all 
Biſhopricks and Abbeys, but to ſuch only 
as then pollelled Baronies, for ought ap- 
pears of elder time, which he denies any 
did before the time of William the firſt, ( of 
which 


rhaps more anon ) doth believe Mr. Hunt 
that this Tenure was enacted by ſome Par- {#74 547 che 


- . . 4 Sl e made 
liament in Wilan?s time preceding to this, _ on B.ar00% 


whoſe Journals, or Records are now lolt ; »4 (647 Te 


yet adds for a further Proof, the Authori- «re 4nd Bar- 


ty of an ancient Manuſcript in his hand 7977 Bore 


vencident. 


( belonging it ſeems to the Abbey of Ram- $14 TicHon, 


ſey ) of Marth. Paris, where over the Year þ. 69g. aud 
1070, are inſerted theſe Words : In this 790. 


Year the Servittum Barone, was impoſed 
upon Ramſey. This perhaps might _ 
concern other Abbies ; yet ſeems but a 
weak Proof of the matrer in queſtion as to 
the Biſhops, did not ſomewhat in Ingul- 
phus, and the ſubſequent Praftice,give ſome 
Light to the Buſineſs. Bur neither Laws 
nor Practice ought to be forced or ſtretched 
to a greater Latitude than the natural 
Conſtruction of the Words will bear. 

It cannot reaſonably be denied, but that 
In the Times of our Anceſtors, when Lear- 
ning in Lay-men was very rare; that the 
Clergy bare a great ſway in the Councils of 
Princes and Great Men, who buſicd them- 


ſelves 


A 


em yn 


— — 
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ſelves in little more then Feats of Arms, 
and Hoſpitality. But the Clergy, a wary 
and vigilant ſort of People, guided by the 
ſubtile Heads of Rome, under whoſe Ban- 
ner they always fought ; what under pre- 
tences of Picty, Sati>iaCtion for Sins com- 
mited, Redemption of Souls out of 
Purgatory, and what not, captivated the 
Conſciences, and draincd the Purics of 
moſt of the ignorant Multitude. Nay, fo 
holy was their Function, and fo ſacred 
their Perſons, that no Secular Tribunal 
was by them thought ſarittiftied enongh to 

ueſticn their Actions, but they [till pref: 
{cd to be remitted to their own, or by 
their Appcals to Rome, frultratcd the De- 
ſigns of the Civil Magiſtrate. Wilkan the 
hrit being deſirous to put a ſtop to this ex- 
orbitant Pride, and growing Power of 
theſe Men, and yet not diſgrace their Cal- 
ling, did ( as before 13 mentioned out of 
Mat. Pars) ordain that the Clergy ſhould 
not be wholly exempted from all Secular 
Service, and probably might before that, 
have altcred their Tenure, which moſt- 
what before was in Frankalmoign, unto the 
Tenure mn Capite ſrcut Baromam, or in the 
nature of a Barony, by which they were 
inade ſubjctt to ſuch Services as Tenants * 
cap. per Baromam were tycd unto, and 
were called to Parliaments, and fate a- 
mong the other Noble-Men, and the Ba- 
rons Peers, being firſt ſummoned thereun- 
to by the King's Writ. Moſt Men have 
conſide- 


(114 ) 
ronfidered the Nobilitas Flajor, or thoſe 

who conſtituted the Houſe of Peers under 

2 threefold Relation. Firlt, as made Earls, 

or Barons by Creation, and an atual Ce- | 
remony of (4) inveſture of Robes, and a ay pe _ 
ſucceeding Charter, and Writ to attend in ;;,. f Pad 
Parliament when ſummoned: The Char- blong any body 
ter comprehended ſome Limitation hoyy «- ts +he No- 
the Honour ſhould go; or elſe ſome Penſj- Pas Major, 
on to the Barons to ſupport their Dignity 

and Title, of which you may ſee more Ex+ $eld, Tit. Hon. 
amples in Mr. Selder*s Tit. of Hon. Part 2: per. 2. cap. 5. 
Cap. 5: cir. hnem. 


Such I conceive was that Charter made 
by King Stephen to Mandevile Earl of Eſſex, 
and renewed again by Maud tlie Etnpreſs : 
the like was that of Ales Earl of Hereford, 
granted by Maxd, and tenewed by Hen. IL. p44 tt. tri. 
which Charter only ſerved to convey the p. ;;. 
third penny df the County. Now theſe 
Charters being uſual as to Earls, which 
was the higheſs Degree at that time; and 
an ny pre _ = uſed in the 
making (6) of Knights, which was the low- 
eſt degree of Honour ; I ſee no reaſon As _ 
but to believe that the ſame Cereniony of A»gl. /cier 
lnvetiſture was uſed to Barons which was «1m »ir. <- 
the middle Degree. Ge. Ps Js 


- Some Light is given to this by conſide- 
nog the Charter granted to the Lord John: 
Beauchamp of Het. where the words are ;, 

G * Ipſum 


Seld, Tit. Hor. 
pP48+ 747- 
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Ipſum Joharmem in wnm Parinm, & Bao- 
num Regni noſtri Angliz preſyoims volentes 
guod idem Johannes, & baredes maſculi de 
Corpore ſuo exenntes ftatum Barons obtineare, 
ac Domini de Beauchamp, & Barones de Kid- 
dermiſter nuncupenter, In cujus re T eſtime- 
mum, &c. Here being in this Charter no 
words of Creation, but all in the Przter- 
perfect Tenſe ( we have ny ) muſt 
refer to ſome Act done before; and this 
Charter ſcrved only tolimit how the Eſtate 
ſhould go: Mr. Seld. Tir. Hon, Part 2. Cap. 
. Þ- 747. 1 edit. in fol, I know reckons this 
as the firſt Creation of a Baron by Patent, 
but doth not obſerve the words,nor his own 
Subſequent. Patents made to others where 
the words are in the Preſent Tenſe, and 
conſtituent of the Honour granted, ( viz.) 
Praficimus, conſt uimus, creamus, we do cre- 
ate, promote, and appoint. Neither can[ 
imagine what Right thoſe Ancient B+ 
rons, of which we have yet ſome left who 
were ſo before Rich. 1. have to come this 
day in Robes, had not their Anceſtors been 
inveſted with them in their Creation, and 
different from thoſe of Earls. Now this s 
it was the moſt ancient, ſo was it the moſt 
honourable way of conferring Honours; 
ſo was it alfo the moſt noble, by which 
their Blood was not only enobled, but alſo 
all other Rights and Priviledges competible 
to that Degree were given unto them z and 
certainly-we muſt make ſome difference be- 
: tewee! 


( its) 
tween bne made a Peer of the Kingdom by 
Charter, ard one fo called in ordinary 
Speech, of which Name, no Man in the 
Kingdom, bur is in ſome ſenſe, capable ; we 
being all Peers to thoſe of our own Degree: 
Now of theſe Peers thus enobled by the In- 
vetiſture of Robes; ſome were called to 
Parliarhent by Writ after the Ceremony of 
Inyetiiture had been performed, and had 
never any Parent ro limir the deicent of the 
Honour. Snch had their Honour in fce- 
ſimple, and it went to the Heirs general, of 
which we have tnany Examples, where the 
Sole Daughter zrd Heir of ſuch a Baron, 
hath not only conveyed the Honour to her 
Deſcengenrs, bot enjoyed the Title herſelf 
during Life. Amongit many, | will only 
in!lance in One : Charles Lonzne v:le.Son anc 
Heir ro S»/ara, Heir general to the Baro- 
ny de Grey of Ruthin, left only one Daugh- 
ter named S»ſama, Charles her Father, 
was received in Parliament in his Robes 
in the latter end of King Charles rhic firſt, 
Mis Reign ; he dying, left the foreſaid only 
Daughter, who afrer his Death, married 
Sir Henry Tetverron of E aſton. Manduit in 
Northamptonſhire Baronet ;, Sir Henry died, 
leaving Sir Charles Telverton Batonet, his 
Son and Heir then 2 AMinor, Suſanna enjoy- 
ed the Honour doring her Life; and at 
her Neath, left Charles, ſtill under Ape, 
who immediately poſſeſſed the Honour ; 
and at his fol Age, was called by Wrir, 


2 {ate 


Dugd. Baron. 
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fate in his Robes in Parliament till he died, 
which happened ſoon after his Age of 
twenty one, without any iſſue, leaving the 
Honour to Henry his Brother, and Hear, 
yet alive, and under Age. See Sir Wilkian 
Dugdale*s Hiſtory of the Baronage, T itle 
Lord Grey, firſt Part, pag. 718, 719; 


The ſecond way by which ſome have 
conceived Barons were made, hath been 
by Writ only; without any other Formal 
ty, or Ceremony whatſoever ; and of this 
Opinion have been ſome Heraulds, and 
have contended, that by the Writ of Sum- 
mons, the Perſon was enobled, and if his 
Deſcendents were fo called for three De- 
ſcents,the Blood was enobled,1 conceive this 
Opinion to be erroneous : For it is againſt 2 
Maxime in Law, that the King ſhould 
any thing by Implication,and as unreaſone 
ble to believe he might not have Liberty to 
require the Counſel of his Subjects with- 
out conferring, an Honour upon them, he 
did not intend. Beſides it will hence fol 
low, That during divers Parliaments df 
Eaw. 1. almoſt all in Edw. 2. and many in 
Ew. ;. all the Judges, King% Serjeanty 
and many other were enobled, for they 
had the ſame Writ the Barons had, yet 
were never accounted ſuch; nay, were of- 
ten after ſuch Summons omitted. The 
known Caſe of Mounthermer is very perty 


nent to our purpoſe, who having —_ 


ESTES ST PLISSSLISSSSCACGE 
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the Relict of the Earl of Glofter, who had 
a great part of the Earldom in Jointure, 
her Husband was ſummoned as an Earl 
during the Minority of her Son ; but after 
he came of Ape Mounthermer was ſummo- 
ned as a (c) Baron during his own Life, (<9 Query, 
and after wholly omitted 1n his Deſcen- - 0 ber Fas 
dents. If it be ſaid that his Summons eno- ;;,, 14. 55 
bled him, but in regard his Deſcendents es 1.x 4 Mi- 
were not called, the Blood was not enobled; nor Baron, 
what will they then fay to the Caſe of 
Radwulphus de Camors, who was ſummoned, 
and his Son after him in 7 Edw. 2. yetin 7 _ yn 
7 Rich. 2. Clauſ. Memb.32. in dors. Thomas * SE 
Camors the Grand-child, was choſen one of 
the Knights for Swrrey, and diſcharged by 
the King's Writ, becauſe he and his An- 
ceſtors were Baronets : and the ſaid Thomas 7 Rich, 2. 
was ſummoned, and ſerved in that Parlia- 
ment, not as a Baron, but as a Barons 
Peer, or Baronet, which was an inferiour 
fort of Honour, and ſignified the ſame »;4. Cot.Poft. 
thing that Tenants «*» Cap. did in the time «/-. er. pag, 
of King John. But that theſe forts of 34+ 
Peers were ſometimes ſummoned, and 
ſometimes omitted at the King's Pleaſure. 
The only difference being that which ap- 
peared when they came thither, the one 
«ppearing, (viz.) The inheritable Barons 
in their Robes, the others not, but in Ha- 
bits different from the Barons. Now that 
there was this difference, is made plain by 
thoſe Authorities ſhall be produced under 
G 3 the 


Sejd. Tie, Hen, 
pag 699. 
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the next Head, which 1s, that there were 
z ſort of Perſons called Barons, who were 
ſo by Tepure only, that is to ſay, who 
held of the King «* Cap. and had ſucha 
number of Knights-fees, and upon that 
account were ſummoned as Barons, Or ra- 
ther as Barons Peers; Mr. Selden ſeems to 
ſay in his Ti. Hon. Part 2. SeCt. 17. pag- 690. 
That all Honorary Barons of that time 
whereof he ſpeaks,were for ought appears, 
Barons only by Tenure : The words are 
cautelous, and his Expreſſions, as became 
a Learned Man, warily ſet down. Firlt, 
Honorary Barons, ( viz.) Such as had the 
Honorary Name of Barons, but not the 
Blood ; for ſuch I take his meaning to be, 
becauſe he gives us no Definition of Ho- 
norary Barons, nor why, if it be admit- 
ted; that Barons had their beginning from 
tlz number of Knight's fees, which they 
hcld, why Earls had not the like begin- 
ring, who held of the King in Cap. as well 
45 the others. Now that there was a clear 
diltinition between Barons enobled in 
Blood, and thoſe thar held only 1m Cap. 
the one we hnd called Barozes Majores, the 
greater Barons; the other Barones Amo 
res, Iclſer Barons. "the rcd Book 1n the 
Exchcgquer, or Remembrancers Offce, at- 
tributed ro Gervaſi is Tilburicnſis, peaks 
of it as an urdoubted Truth, © wdam, &c. 
Some hold of the King «z Cp. thirgs beloug- 
zng to the Crown, to wit greater or [c4)er 

2ron 
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Barons. Quidam enim de Rege tenent in Pat nc. 13 


Capite que ad Coronam pertinent, Barones, (cil. 
majores, ſew manores ; by which it appears 
they both held of the King «» Cap. yet 
were diſtinguiſhed into preater or leſſer. 


Fuſtephens in the Life of Thomas of Becket, Firſtep. c. 11, 


Chap. 11. mentions, Secunde Dignitatis Ba- 
rones, Barons of a ſecond Degree, Marth. 
Paris, Anno 1215, hath theſe words: 
Summoners faciemus, Archiepiſcopor, Epiſco- 
pos, Abbates, Comites, * majores Barones 
Regs ſigillatim per Literas noftras. Et pre- 
terea faciemus ſubmoneri in generali per Vice- 
comes, & Ballivos noſtros omnes alios qus in 
Cap. tenent de nobus, ad certum diem, Here 
we ſee two different ſorts of Barons, the 
one ſummoned. by the King*s Writ, the 
other by the Sheriff. The firſt ſort by 
Writs ſealed by the Chancellor, the reſt 
by Writs to the Sheriff; yet both held 
Capite : But certainly, omnes qui de Rege te- 
nent in Capite, muſt be underitood with a 
reaſonable Reſtriftion. For it will be ve- 
ry evident to any Man who ſhall examine 
the Inquilitions poſt Aortem, remaining in 
the Tower, that much Land held per Ba- 
roziam, Was In the Hands of private Men, 
who were never reputed Barons ; neither 
could theſe Inquititions be underſtood of 
Tenures from Meſne Lords, and not from 
the King, becauſe all Tenures per Barons- 
am, were Tenures in» Capite, which muſt 
be from the King. Beſides, if the Tenure 


(3 4 of 


Marth. Paris, 
Anno 1215+ 


Hakewell prg. 
+ 
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of Land made a Baron, Why were not 
the Purchaſers of thoſe Lands by the King's 
Licence of Alienation, ever after the Star. 
of quia emptores Terrarum, called to Parlia- 
ment as Barons ? The Caſe of the Earl 
of Arundel, 11 Hey. 6. will not mend the 
matter, for his Anceſtor was created by 
Writ, and the Caſtle entailed upon him ; 
{o that he was called to Parliament not by 
having the Land only, but by virtue of the 
Creation of his Anceſtor, and the Entall 
upon it. In ſo much, that I ſtill con- 
ccive that the ancient Nobility «< from 
whatſoever beginning it aroſe ) was made 
inheritable by Creation, and Inveltiture of 
Robes ; upon which ſometimes followed 
Cnarters which directed how it ſhould de- 
icend ; ard the Confuſion in Hiſtorians 
hath proeceded from their not diſtinguiſh- 
ing Barons from Barons Peers, ſo called, 
not from their Parity in Honour, but in 
Eſtate and Tenure, but wanting Inveſti- 
ture, were called,or lefr ont, at the Pleaſure 
of the King, T his Diltinction is clearly 
mentioned in the old AMoar tenend; Parlia- 
mentorum, printed by Mr. Hakrwcll, Sam- 
moners debent omnes, C ſino; Comes, & 
Barones, & eorum Paye:, All Earls, and 
Barons ought to b< ſummoned, as alſo their 
Peers. I know the Authority of this 
Treatiſe hath been queſtioned by ſome 
Learned Men, but by none with more vi- 
olence and Jeſs reaſon than by Mr. Prin 1a 

his 
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his fourth part of his Regiſter of Wras, 
p. 591. To which, eafie Anſwers may be 
given, if we conſider the Tranſlators our 
of the Saxon Tongue, might ealily tranſ- 
late Words which they thought of an cqui- 
valent Signihcation, by words in uſe at that 
time; as Wittena Gemor, for Parliament, 
and the like. Others of as great Judgment, 
have as ſtrenuouſly defended the Autho- 
rity of it. ' Sir Edward Cook, in his Juriſ- 
diction of the Court of Parliament, ſtrong- 
ly defends its Antiquity, and Mr. Hakewel 
pag. 135. teſtifies to have ſeen an Exem- 
plincation of it under the Great Seal 
of treland, in the time of Henry the fourth ; 
teltifying the- ſame to have been ſent into 
Ireland by Hexry the ſecond, for a Form of 
holding Parliaments in that Kingdom : 
So that we muſt either admit the Great 
Scal of Ireland to be forged, or confeſs 
the Modus as ancient as Henry the ſecond's 
time. Many admit that it was ſent into 
Ireland as a Modus for that Country, but 
was not ſo for England, which ſeems to me 
unreaſonable, it not being likely we 
ſhould give them a Patern different from 
our own, who now obſerve moſt of the 
Rules there given. Damel, Anno 1133, in 
the Life of Henry the firſt, will rcll you 
that in his time, the word Parliament began 
tobe in uſe, after the Convocation of his 
Parliament at Salisbwry, in the 15th Year 
of his Reign. Nay, much ancicnter, eyen 
as 


P, wm, f2T, Te, 


Seld Tir. Hon. 
part 2: F+ 743 


Cook's Furiſ. 
of Conrtes. 
Hakew. Mod. 
Þ.L35+ 


Dan. Cron, 
Anno 11 33- 
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as old as Canutw, ( if we believe the old 
Book of Sir Edmundsbury) who in the fifth 


Year of his Reign, ſummoned all his Pre- 
lates,Nobles and Great Mea to his 


Rights of the Crown, Parliament, as you may ſee more 
P. 100. Cooks Pre- fully, Rights of the Crown, pþ. 100. 
face to bis gth Report By all which of much more that 
ſets it out at large. might be added, we may ſee 


how dangerous it is to judg of 
Books by the promiſcuous uſe of words : 
I have made this ſhort Digreſſion,to the end 
that what I ſhall ſay hereafter, may be 
made clearer. 


I ſhall now apply my ſelf to the Caſe of 
the Clergy, and conhlider their Right to 
fit in Parliament. This Right of theirs 
muſt grow ſince the Conqueſt, from the Te- 
nure of their Land im Capite, ficut Barons 
am, and conſequently, they cannot be 
reckoned but amongſt the Barons by Te 
nure, and are not properly Barons, but 
Peers, no way enobled in Blood, nor of 
longer continuance than the Foundation 
upon which the T cnure 1s built, continues 
T hus we ſee in the Diſſolution of Monaſte- 
ries, the Tenure was extinguiſhed. The 
ſame in Biſhopricks, as that of Weſtminſts, 
and others, where the Corporation being 
diſlolved, the Tenure, as to them, was & 
tinguiſhed. I know very well they would 
not now be thought to lit Ratione Epiſet 
Digmtatis, as Biſhops, but as Barons. - 

tha 
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that famous Wrangle at Northamproy, 
touching Becker, who ſhould pronounce 
Sentence againſt him, 'T he Biſhops tell 
the Lords, Non fſedemiwe hic Epuſcops, ſed 


Barones , nos Barones, & wos 
Barones, pares hic ſumus, Fitlt. 
cap. 10. col. 2. Seld. Tit, Hon. 
part 2. Cap. 5- Pag- 706. We lit 
not here Biſhops, but Barons. 
(4) We Barons, and you Barons 
are here Pecrs, or Equals. Not 
mear.ing by theſe words,that they 
were otherwiſe Peers than ſuch 
as their Tenure made them, 
which was only to hold Cap. 
fuent Baromain, Or in the nature 


Fuſ?.cap. 10, col. 2. 
Seld. Tit. Hon. Cap. 


5- Pag- 706. 


(4) N. B. their cal- 
ling themſelves Ba- 
rons, aid not make 
them ſuch who were 
ar firſ® ſummoned 
Ratione Epiſcopalis 
Dignitatis, 


of a Barony ; for although that 

tenere per Baromam, ©" ficat Baronan, 
perhaps are all one, neither of them imply 
2 Barony, but only the Services of a Ba- 
rony, which the Biſhops, by their Tenure, 
were bound to perform, as alſo the Abbots. 
And I am the more confirmed in this Opt- 
nion, becauſe I do not find that any Exa- 
mination was made what their Poſlcſſons 
were, nor of how many Knights Fees they 
conſilted ; but were they more or leſs, the 
Tenure was the ſame ; whereas tis pro- 
bable the Pollcſhons of ſome were above 
twenty Knights Fees, the rate of an Earl, 
others leſs than thirteen, yet (till the Te- 
zureand Peerage was the lame. 


Neithe: 
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Neither 15 any Record, or Patent pro- 
duced, nor I think can be, where any Ba- 
rony was annexed to their Poſſeſhons. Tis 
evident that out of one Biſhoprick, others 
have been taken, as Peterborough out of 
Lincoln, Oxford out of Gloſter ;, yet theſe 
Biſhops came to Parliament, and ſtjl} un- 
der the ſame Tenure and Service. In Edward 
the ſixth's time, Cranmer had his Epiſcopal 
Dignity during Pleaſure, Was he then a 
Baron at will ? 


We may ſafely conclude from the Com- 
plaint of all Hiſtorians of thoſe Times, 
that Tenure in Capite, and their Services, 

which aroſe by it, was put upon 


(e) Vid. Rot, Fin. them (e) as a Burthen, notas an 


9.41, 3. me. 3. 12. E. Honour, but impoſed upon them 
2. Funivalsc. 18, E. to make them know they were 


2, Newil;s c. 


Subjets,which they could hardly 

be brought to bclieve, having 

ſuch Dependance upon Rome. Yet was it not 
thought fit wholly to exclude them from all 
Councils, and therefore this expedient was 
found out, that they ſhould hold their 
Lands by doing ſuch Services as Barons 
did, and fit amongſt them in Parliament 
in the nature of Barons, which they im- 
proved afterwards to the Appcllation of 
themſelves by the name of Barons, but ne- 
ver could to equal Priviledges with thoſe 
Perſons who were truly ſach. Petr Ble- 
ſjenſts, 1n his TraQtate de Inſtitutione Epiſce- 
p<+ 


Land 
— 
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pals , hath theſe words, which I have occa- 
ſion to cite more at large towards the end 
of this Treatiſe, pag. 129: 

Quidam Epiſcops, Regnum mani- 


firentias,& eleemoſynas antiquorum, Pet, Bleſens. yy. 2. 


abuſrve Baronias, & Regalia vo- edit, m 


cant, C in occaſione turpiſſume Ser- ſome Lines before, ſee 
after p.58, and p. 129. 


vitmtis ſe ipſos Barones vocant. 


uarto, 


or 


Some Biſhops abulively call 6] wrongfully or con- 


the Bounties of Princes; and the trary to the true uſe. 


Alms of their Anceſtors, Baro- 

nies, and Royalties; and taking occaſion 
from that baſe Slavery ( he means certain- 
ly the Slavery in performing thoſe Services 
put upon them by their Tenure) call them- 
ſelves Barons. This he much, and largely 
ioveighs againſt, from all which, it may 
reaſonably be colle:ted that they gave 
themſelves that Tirle, rather than thar it 
was given them by the King, who yet 
fate in Parliament together with the other 
Barons, not as a diſtint Eſtate from them, 
but involved with them as part of a third 
Eſtate, which was intirely repreſented in 
Convocation. For it ſeems to me very 
clearly, that they never were a 


diſtint Eflate in Parliament; if —Kelway, fol.184. arch, 


by Parliament you underſtand 7% ** Converarrom «5 


that part of it which conſiſted of 


Counts and Barons; yet were ſhops any part of its but 

ſt there as they have 
Temporal Baromer, But he doth wt ſay 1h* Convocation is not one 
Ef ate, or part of the Parliament, which hawever, u but the Opinoen 
Ws Srrjeant dt Lam, 


they 


not 4 part of the kigher 
How/e, neither the Bi. 


. Hev) 
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they the chief and principal part of a third 
Eſtate in Parliament in reſpect of the Con- 
vocation, which began, continned, and en- 
ded with it; and where their Debates, 
Gifts to the King, and other TranſaCtions 
bind only their own Body. Neither is it 
reaſonable to believe them a third Eſtate 
here, otherwile than they afe {o accounted 
in other parts of the World, to wit, a part 
of that Body the Clergy, who being 2 
Sele't Portion, or Lot of the Lords, ard 
Embaſladours of Chriſt, look*'d upon them- 
{elves as not accountable to any Secular 
Tribunal. Neither is it material whether 
they ſate mixt with the Laity, as perhaps 
they have ſometimes done, for this can- 
not alter thcir being a third Eſtate, a 
Clergy-men, let their Vores be gathered 
rogether, or apart. Indeed 1 cannor fee 
how it is poſſible they ſhould be a third 
Eltatc in that Houſe where they fit among 
the Lords; for beſides their Unwik 
lingneſs to own that they fit as Biſhops, 
but as Barons; I would fain haveany Man 
tell me, how it comes to be fo. Dr. Hey 
{in will tell you that Clerw was never taken 
for the Bithops, diſtint from the other 
Clergy : By what T itle do they then claim 
It ? by any Grant from the King that 
ſhould be prcduced by Uſage or Allow- 
ance ? that's denied. Nay, the Impoſlibi- 
lity is manifeſt : For I conceive by Law, 


the King cannot make an Eſtate, for if he 
could 
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could, he might make a fourth, a fifth, or a 
ſixth Eſtate, and require conſent from them 
all to the-making any Law which would 
alter the Frame of the Government. 
Mr. Prin hath very well proved them to 
be only a third Eſtate in Convocation, 
from the manner of penning their Grants 
there, (to wit) By the name of Prelates, 
and Clergy of the Province of Canterbury 


wid York —— orderly aſſembled in a Pro- 
vincial Synod, or Convocation m 

be ratified, and confirmed in your High. 
neſs's Comrn of Parkament -—- — with 


the Aﬀemt of the Lords Spiritnal and 
Temporal, not Prelates, and Clergy, as 
in their Grant : Prwz. fourth part of his 


Kalender, p. 594, 595-* to thetle I might Prin- fourth p. 
add many more Authorities C audrey's Caſe _— 942 


UI $. þ.8. Clerw & totaGens Larcalss; 
but theſe eare cnough, and I take it a full 
Anſwer to his ſeveral Records urged to 
that purpoſe, and for Explanation of the 
Author of the Letter, who when he ſaith 
they are a third Eſtate of the Kingdom, 
not of the Parliament ; that is to ſay, not 
in that Houſe of Parliament where they ſit 
mixt with the "Temporal Lords. Bur 
ſhould I admit them a third Eſtate in 
the Lords Houſe, as this Author, and 
others contend they are, and ſo a diltinct 
Eitate from the Lay-Lords, What colour 
can they then have to judg a Peer upon 
an Impeachment for Life, when them- 
ſclves, 
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ſelves, tho they ſit among them, ars x 
diitinct Eſtate from them, and ſo no way 
their Peers, which I take to be a very 
ſtrong Argument ad Hominem, 1 have 
thus paſt his firſt Aſſertion, and given An- 
ſwer to his Conceit of their being a third 
Eſtate in the Lords Houſe ; if by it he 
mean an intire third Eſtate, and not a 
part of it, as I ſaid before. For when they 
a't in Convocation, they att with the reſt 
of the Clergy, as an intire third Eſtate, 
can they, that is, the Biſhops in the Lords 
Houſe, be more than part of a third Eſtate; 
where they vote not as Biſhops, but as Ba- 
rons,as themſelves would haveit ? Certainly, 
we muſt not ſhut out the Convocation to re- 
preſent the Clergy : if then the Biſhops in 
Convocation repreſent but a part of the 
Clergy, how they ſhould be an intire Re- 
preſentative of them in another place, 
whilſt both are in being, 1s to me a Rid 
de. 


” 


(129) 


Let us now come to his argumentative 


parr. Afrer he hath clumbed a Ladder of 


hve Steps, he comes at laſt to this Conclu- 


hon : That to fit in Fudg | ent with the Lord: FR 


« not again? Magna Charta. W hat it this 
ſhall be rranted him?» Doth it thence fol- 
low, that they are {uch Peers as are enabled 
to cry thole in Capial Cales who are eno- 
bled 11 Blood, and have inhericable Baro- 
nics in themlelves by Creation > Magna 
Chart4 1s a general C harter, which dirc&s 
the Proceedivgs in the Tr al of all men 
by their Peers. Who are Peers to one 
another, 1s not there the Queſtion ; neithcr 
doth the Author of rhe difcourie oft Peer- 
ave make any other uſe of it. 

The ancient Canons forv>id them to med- 
dle at all in fccular Afﬀairs : it theretorc 
the Indulgence of Kings have admirted 
their Prelence in Parliaments in tome Ca- 
(cs, doth it thence follow, that they have 
Right tro be there in all Calcs, or to try 
Peers tor their Lives, ro whom they are no 
way cyual > The Author procceds, and, 
in the next place, infifts upon the "nan 
of their Writs, which arc of the ſame kind 
with thoſe of the other Barons, which be- 
ng not limited nor reſtrained, neither 
ought their Power lo to be. 

The ws is of this Argument 15 vc- 
V appatent ; by this he may inter, 
that the Judpe p ptr lome others had the 


ame on + r,' Mr. E/ing in his Mods, , 
Prg. 11, 5, oberved, that the Wries © 
K 
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#7 + 


Is 


( 130 ) 
were alike to the Lords, to the Judges, and 
ſome others, in diverle years of Ed. 1. in 
moſt of Ed. 2. and many of Ed. . Butthe 
Words of thele Writs, though general, 
were to be interpreted by the PraCtiſe of 
the Court, and not contrarily.. Again, 
there is a great deal of difterence berween 
giving Counlcl in difficult matters, ac- 
cording to their Writ, and trying Men 
for their Lives; an Employment no way 
roper for Meſlengers of Peace, and 
nar tho of glad Tidings. Laſtly, the 
Earls and Barons arc Con{/:arii nati, Coun- 
fellors by their Birth, and ſo have a natu- 
ral Right to give Counſel in all Affairs 
being once aflemble.! in Parliament ; and 
tor that Realon, upon the Death of the 
King, the Nebiltas Major have all cqual 
Rigtit to meet in Council, in order toa 
SuccelJor, ſo have not the Biſhops; nay, 
though Privy Countcilors, their Commu 
lion ccaling, they have then no Right to 
come into Council with the other Lords. 
In the next place he faith, Men as c&r- 


. tainly dye by Bills of Attainder, where 


the Bilhops have an undoubted Ripht to 
vote in their Legiſlative Capacity, and 
theretorc ro votc in Calcs of Blood 1s not 
ncompatilc with their FunCtion. 

To this I anſwer, the Caſes arc ver 
diftcrent >» as well to the martcr of the 
Law as the Reaſon of it. For firſt, Cuſtom 


or whoever gave them Right to fit inthe 


{.ords Houlc, in the Nature, or amongll 
the 
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the temporal Barons, though Eccleſiaſtical 
Perſons, did not reftrain them as to their 
Concurrence i the making new Laws, yet 
very well might as to their judging in ſome 
Laws alrcady made: fo that the one is 
agreeable to the Laws of the Kingdom, 
andthe Lawsof Parliament, and the other 
not ſo: 'And it any thing in that Particu 

lar had been contrary to the Holincis of 
their Calling or cheir Rulcs of Living, ir 
had been fit for them to have informed the 
King and Lords, and not for them to take 
notice of it orficrwile. Nay, in that very 
Caic, when that Bill ſhall come to be pal- 
ſed into a Law, by the King, the Lords 
Fpiritual ought to abſent themſelves, as it 
was held by Mr. Bagſhaw, a Reader of the 
M:dd/e-1empte, mn the time of Arch-biſhop 
Land, by whole Power, he was then pro- 
hibited from farther Proccedings in his taid 


Lectures. Ruſh. Hil. Collett. pait 2. pag. GO. Hiſt. C7. 
Fcondly, the patiing a new Law, be it Mt 2: 
Khat it will, doth not immediately, bur **** 77 


by Conſequence may concern Blood. Now 
the Biſhops, who arc always ſuppoled to 
nclne to Mercy rather than Severity, 
may perpetually, with a good Contcience, 
mnder the paſhng ſuch a Bill as ſhall pu- 

nſh a Delinquent with Death who had 
not capitally oftended betore. Bur, when 
once a Man 1s capitally impeached tot 

ranſorcſhng a known Law, and Iiuc 
ovned thereupon, 'tis not now in theu 
Yower, with a gool Conlcicnce, to ac- 
? HUM 
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quit the Guilty, becaulc they muſt there 
opine according to the Proots betore them, 
which is a very ftrong Argument why 
they might be permitted ro be prelent 1n 
the one Cate, and rot in the other. Laſt- 
Iv. it this way of arruing were £o00d, 1t 
would follow, that the Commons ought 
to have equal Power with the Lords 1 all 
other Caſrs, bccau'c they have with them 
an equal Powcr in pathiig Bills. 

The n&6« Scftion conliſts in blaming 
the Infinuation of his Adverlary , who 


faith. their medline with ſecular Afﬀairs 


was avainit the Apoſtles Prattile, though 
In a matter concerning the Church ; men 
tions the Relſcript of Honoriz; and Thes- 
"rs, and ſo paſlth that point. In 
which, it appears hc infinuates no more 
than Witham the Firlt ordained , who 
* appointed that they ſhould meddkk 
with nothing but what concerned the wt 
' of Souls. and govern themlclves according 
ro the Rulcs of the Church, fo that you 
{ce the Canons of the Church were cont! 
dered in their Adnnthon to ftt. 

VV hat he faith in Oppolition to this, 5, 
tat it is a part of God's Service to do Ju- 
ſrice and Mercy, and to attend the pub- 
i'c& Atiaus of the Kingdom, when they 
ſhail be therevnto called : that the Biſhops 
now arc not 1m:1cr the fame Circvmlſtan- 

cs the Apoli}cs wire when the Chriſtian 
C lurch was to be plautcd,, and now when 
= 
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£ is conſtituted : rharghe Apoſtles travel- 
lcd from Place to Place, which the biſhops 


are not now bound to do : that th * Clcr 
oy are One, yca, the chictelt of the three 
kitares, and therefore realonabic they 
ſhould be concerned in the Atﬀairs which 


concern the whole Nation; and 


produces Examplcs out 
cher Nations : (which at belt hievities no- 
thing to curs) ncither 1s what hc (aith any 
Way argumentat:ve to his Advantage, Cx- 
cept ke had firſt prove that he chat hit 
appointed them to pre Act th ce Copel, and 


attcr that. 
ot the Praclite of 


__ Aﬀatrs of INC rei. did not 

th! iat Employment as ro ſpent 
th \ 9 time im. And although the 
Aroſt 6. who were Metilenvers, did £0 
LOU! | *r trrands 0 leveral Places wil- 
ther they were way A it doth not appcati 
hat St, James, 7, who was a Þiſhop, and not 
an Apoltle, except we thatll call hi m thc 
Thin enth, cver parted trom feru/.u/em, 


but attended the butineis of the ( hurch 
there. Bur, ſince this Author A 

tO put us uh m this Queſtion, Ict us cx 
amine it a little his her. 

Twill be undoubredlv aorced on all 
ands, that our Saviour did not delcoate 
1 others a grcater Power than God had 
riven him the Exercilc of to himliclt. Burt 

clear in the Cale of the Young Man, 
lake 12. 14. who would have had him 
Ommand his Brother to divide the Inhe 
tance with him; Man, who mide me 4 
IJ Judge, 


N. B. Here 
he makes 

the whole 
Clergy to 

he one of 
the three 

Eftarcs. 
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Judge, and a Divider ? T hat is, none hath 
made me to, becauſc his Kingdom was 
not of this World; that is, confiited not 
anda things. The next place I ſhall 
remember, is 2 Fp. Tim. chap. 2. vcrl. 4 
\ 0 man th. it WArYT« th intang tl th ht 'mſe If with 
the Aﬀirs of this Life, that he may pleaſe 
hm th it hath choſen hi ar to be a Souldier, 
Fiugo Gros UPON this P1 lace will tell you, 
hat this is a Similicude taken from” the 
roman Law, which would not lufter any 
Souldier to be employed in any Afar, 
bur Militarv, quotes the Law and the 
Practilc; tells you out of F/rus, that Pot: 
humins, a man of contular Dignity, wa 
puniſhed for appointing his Souldiers to al- 
(1{t him mm his Field. * Tis true, the Word: 
are general, but being applycd ro Timothy, 
who was then employed in a Spiritual 
ouric of Litc, they cannot think ro plcal 
him who {ct tiem on Work, it they b-: 
givagcd 10 fecular Matters, which hav: 
not fome unmediate Reference ro the 
Ci.rch: And, I believe no temporal 
Pr.nce would take it well that his Ambal 
| thould envav © him(elt in the Afaits 
8. any other Prin nce, without 1s particula 
E oMNMU3ON. I his Sente 15 generally en 
, thougn in our Queſtion we 0 
oC not all ſeaizar Martcrs, but Blood 


. ' . 1 *1 * . L 
{het.:rd place I will mention, 1s thc 
| | c:onricth Apoltolick Canons, 
; ta Progbyter art Didcorus nequdguin 


"u6þ 
fect . 
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feculares curas adſumat, ſin aliter dejiciatur. 


Let no Biſhop, Presbyrer, or Deacon, ar 
any hand cake upon him the Care ot Sc- 
cular things; and he that doth, let him be 
depoled. 

[ {uppole hcre are ſome Teſtimonies 
more ow a thouſand years ancienter than 
any Council of To/edo, againſt their med- 
ling in Blood : for, Qui includit omne ex- 
cludit nibil. It all ſecular Employments be 
forbidden, then the medling in Blood is 
not excluded. Ir cannot ſcem to me rea- 
ſonable, that we ſhould uſe thoſe Argu- 
ments as Biſhop Davenant and others do 
againſt the Ulurpation of the Pope, in 
things of this Nature, which may with as 
much force be rctomcd upon our (elves. ] 
am not ignorant what is uſually replycd 
by men of a contrary Judgment, and hath 
been learnedly and candidly put rogether 
by the Author of the Honour of the Lords 
Spiritual aſſerted, who hath written with 
more C learneis and cqual Reaſon, I think, 
ro thoſe of that fide who have come after 
him. 

Far be it from me to envy the Honour 
of the Clergy in their (everal Degrees and 
Orders, or to think the Ambatladors of 
God ſhould live baſcly or fordidly , and 
not be uſed with all due Refpeft among 
men. Neither is it any way realonable, 
that they who in an afMiidted Church li- 
ved upon the general Contribution of the 
Saints, ſhould be pur to ſuch Streights in a 
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Gouriſhing one: bur all this is to be yun- 
deritood with that neceflary Limitation, 
that no Employment ſhould take themoft 
from their main Buſinels, the Care of the 
Churches commutred to their Cha uo 

It they can tatishe themlelves that their 
Spiritual Work is not cnough to take up 
their whole time, Jet them in God's name 
be engaged in ſecular Offices: but I think 
it che greateſt part of their Power were nat 
transferred to their Chancellors and Lay- 
officers, there would be time little enough 
lett them tor {ccular things. I] remember 
to have read ina Book called 1/7 Nipotiſmo, 
( tie delron whereot is to thew the Cor- 
11ption of the Church of Kome in the mat- 
ter of their Nephews) that about 226 years 
at.cr Chritt, when the Clergy began to 
appropriate Lands tothe ule of the Church, 
thev bcyan to grow proud, £ COVCTOUS, at nd 
nceliz21t in their over-{1ghrot the Church- 
es: to the lame Purpole you may perule 
4, $* ) \K Of F aur f * Pa0oles de Miterie eccle 

h». Ard irulv. this is thc eencral com 
Plaine of Petrus Blſents (an Author our 
learned Adverlarv maKXcs lome ulc ot) in 
many of his Epitiles and ud Inl0 
much, that ] wiſh the re were not I ruchin 


that Report, that upon the too great Spien 
aour Of the ( * ns. | Poiſon was fowcd 
LIN tom 

C ertatnly this Kingdom hath given 


them a vrcat flats in the Government, 


V hich lath 


n0t only allowed them the 
fri 
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ws Rank in the Eſtates of the Nation, 
but hath by Law made them appear to be 
ſo in the Convocation, where they have 
both an upper and lower Houſe; where 
they give Subſidies, make Laws tor the 
Church, and where a pait ot them far 
among the Lords, not only to pres 
the Allowance of thoſe Laws by the Civil 
Power, bur allo to have their ſhare in ma- 
king new ones. 

T his, a would think were enough 
to content them without deſiring to have 
a Judicial Power in Ca.cs of Blood, which 
| doubt not to prove is by Law forbidden 
them. 


But, I fear the charging this Deſire up- Our Bi- 
on them 1s rather an Arrifce of their Ene- ſho 


mics, who by aſixing this Calumny up- 
on them, which indeed is not their De- 
li9n, labour to lefſen them in the Eſtima- 
tion of the World, and by that means 
bring into Contempt both their Perſons 
and Callings. 

Many Examfles I contels arc given, 
where Chriſtian} Empcrours and Princcs 
have made uſc of the Service of Þiſhops 
as Counſcllors, Chancellors, and Chict 
Juſtices, and the like ; but upon Examina- 
ton it will appear, that as to our own 
Kinodom, the Offices of theſe Perions 
were much miſtaken. The Office of Ca- 
fital:s Falls Larius Anette, was rot to fit 
an judge Caules amone Aftlociatcs, as at 
this day, tut was the Chict Cſſicer ot the 
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Nation, had the Appellation of Prorex; 
and had Powcr, in the Abſence of the 
King, to di! place: any Officer otthe Cinque- 
Ports, and to do any thing as Vice-Roy 
and Protettor ot the Kingdom; of which, 
lce at large Sir Henry Spelman's Gloſſary, 
in the Word Capitalis Fuſticiarins. Upon 
Examination it will be manifeſt, that 
- when they fate in any ſuch places, their 
Service rather was to dirc& the Conlſci- 
cence, to make amicable ends of Contro- 
verlies, to preach Pcacc to others, and 
puriuc it themſclves, till the Subrtilty of 
Kome turned Religion into Policy, and 
deltroyed the Power of it. How tar the 
Edidts of Princes were binding, is not my 
Task to enquire, but only how far that 
ot their not medling in Blood was a part 
ot the Law and Cuſtom of this Kingdom, 
and obſcrved here. But, what I have aid 
m this Chapter, clpecially as to the Baro- 
nies of Biſhops, I have dclivered by way 
of Propoſal, not Determination, and up- 
on a clicar Aniwer oft my Reatons, ſhall 
be ready to retract any thing I have writ- 
ren. 
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CHAP. IL 


Come now to the Examination of his 
ſecond Chapter, in which, the Recog- 
nitions made at the Parliament held ar 
Clarendon, come under Examination, to- 
cther with the Procteſtation made 11 R.2. 
| all It a Parliament, becauſe I find ir ge- 
ncrally lo eſteemed by our belt Lawyers, 
and I think denyed to be fo by very few. 


Mr. Selden calls it that great Parliament $212. tir. 
at Clarendon, Tit. Hon. part. 2. ch. 5. j. 70}. hon. part 2+ 
the firſt Edit. in fol. Coo. 2. Inflit. ch. 2. p. 6. Þ: 703 


and in many other places. Hoveden ſaith, 
there met C/erus & Populns Angie. Where 
note, he makes Clrrus comprehend Bi- 
ſhops, Abbots, and all Ecclclaſtical Per- 
ſons, and Populrs both Lords and Com- 
mons, contrary to what Dr. Brady hath 
aflerted, bur very weakly proved. 

Burt bcfore I enter into a more narrow 
Examination of this Starutc, I think it not 
amils ro give a ſhort Account of the Hi- 
ſtory of thole rimcs, trom William the 


Firſt, to the tenth year of Hen. the Second, whar br. 
when this Mecting was, with Relation on- Bradies 
ly to the King and the Church. Ir will Fancy 1m 


not be denved, that Wilam the hirlt dil- 
claimed all I itic to the Crown of Englund 


ty Conqueſt, and ſwore to obſerve the good, ifhe 
Laws of Edw. the Confeſſor, which were ® 


our Laws bcfore : vet notwithſtanding, ir 
is 


Cn. Can- 
drevs Calc. 
p Twvyſden's 
Vind. of 
Schilm. 


cal Judges. 


Cauſes Ecclefraſtical, ſhould þ- 
apperrain only rg Ecclefiaſti. *F&MAT Power, becauſe they 
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5 generally agreed, that he crected Te 
nurcs in C apite, and Baronics, and that 
amongſt othcrs he oblived the Biſhops who 
before held their Lands in Franki/morgn, 
to do Service to his Counts, and to hold 
their Lands in Cp. ficut Baroniam, and 
not to make their to trequent Appeals to 
Kome, and TJourncvs thither, without his 
Licenſe, being a thing ccntrary to the 
known Laws of bis Kingdom ; which is 
macdec evident by Sir Edward Cook in Caw- 

dryes Cale, and Sir Roger Tw ſden in his 
Vindication of the ( hurch of Enelmnd, in 
point of Schilin. Theſe were the Servitu- 
tes eccleFaſtice, and the Peſſime conſuetrd; 

nes, {o much complained of by Mat. Paris 
and other Monks of that Age. But how 

ever, {o it (tood during the I imes of 21, 
the Firſt, Will. the Second, and Hen. the 
Firſt ; after whoſe Death, Stephen, withour 
any Right, (and contrarv to their Oaths 
made to M.urd, Daughtcr to Henry the 
Firſt then alive) by the Ard of the Biſhops 
ects into the I hrones, and by their Pow- 
er, was kept there till a Compoſition was 
made with Mad. In Recompence of this 
their breach of Oath, $ 0) ben trees them 
and the rcſt ot the Cler: y, trom anſwering 


Te Parckement held at Ox: in any other Counts but 
| ford, Anm 1135. he prants Eccleſiaſtical : by which, 
| by his Charter, under his they now look'd upon 
| Hand, Thar all Per! ons and themfelves as free from the 


were an{werable tar no Ot- 


Fogy 
a% 33, 
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fences, but in their Courts. In this State 
of things _— dies, and Hen.the Second, 
Son ro Maud, according to Capitulation, 
is received to the Crown; who, after he 
had ſctled his Aﬀairs in Normandy, relolves 
to do the like in England : bur, fearing 
ſome Oppolition to his Detigns might 
arile from the Clergy, he firſt calls CONS 
ther an Aſſembly or Council at W e/tmin- 
fer, in the ninth year of his Reign ; where 
1c propounds, TI hat all inch of the Cler- 
gv as ſhould be raken, and convicted for 
any heinous Crime, ſhould lote the Privi- 
ledge of the Church, and be delivered to 
the civil Magiſtrate, to be puniſhed for 
their Offences, as other the Kings Subjects 
were. To this, the Arch-biſhop Becket, 
with the reſt ot his Brethren, retulcd to 
pIVC their Conſent, as bcing againſt the 
Libertics of the Church, which were con- 
hrmed to them by King Stephens Charter. 
I his Anſwer pur the King to a lecond 
Queſtion ; W hether the Arch-bHthops and 
Biſhops would ſubmit them{clves to the 
Laws and Cuſtoms oblcrved by them in 
the time of his Grand-father, Henry the 
Firſt» They anſwered cquivocally, Thev 
would ; their Order, the Honour of God, 
and the Holy Church in all things ſaved : 
with which Anſwer, the King was more 
enraged. Bur, the "News of this Breach 
coming ro Rome, the Pope writes, and 
lends a Meflenger from Rome, charges the 
Arch-biſhop to make Peace with his __ 
IC 
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the King, and to promilc to obſerve his 
Laws without Exception. TI he Archi-bi- 
ſhop thus humbled, repairs to fhe King 
at Woodfock,, and there promiles to oblerve 
the King's Laws fo far torth as was requi- 
red. Upon this Submuttion , the King, 
having before broken up his Council at 
Weſtminſter, furmmons this Parliament to 
meet at Clarendon, in the tenth Year of 
his Reign, where he gives in Charge, that 
they ſhould call to Mind, and put in Exc 

cution and Writing the Laws of his Grand- 
father, Henry the Hirſt. Ot which, theſc 
following were the chict. Hirſt, that therc 
ſhould be no Appeals ro Rome without thc 
Kings leave. bas Lay-men might han- 
dle caſes of Tithes. That no Arch-biſhop 
or Biſhop ſhould excommunicatc any per- 
ſon who held of the King in Cap. or in- 
terdiit any official of his without his 
leave, &c. The cleventh of them was at 
large what we have now under Confidera- 
tion ; which I ſhall repcat and tranſlatc as 
It ought to be, by and by. Burt, by this 
ſhort Relation I have made of the Hiſto- 
ry of thoſe Times, it may apprar plainly, 
that their yielding Obedience to the 
known Laws of the Kingdom in marters 
of » Appeal, appearing and anſwering in 
the King's Courts, (though it were 
the ancient Uſage: and Cuſtom of the 
Realm ) was the thing that moſt vexed 
them, and not how far their Preſence was 
requixed in calcs of Blood, brought into 


Par 
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Parliament, in which they were content- 
ed to be limited by the Ulage of that 
Court, ad to afford or forbcar their Pre- 
ſence, according to that Obligation which 
was incumbent upon them from the Ca- 
nons of the Church, invigorated by the 
conſtant Uſage of the Nation. It theretore, 
I can make it good, that the Biſhops had 
no Right to be prelent in the Debate, and 
handling matters of Blood, and that that 
was the known Law, and the Senle of this 
Att now before us, and of the ſubſequent 
Proteſtation in 11. of K. 2. I ſhall think 
my {elf competently ſake, though ſome 
ſeeming Precedents and Records ſhould 
be brought againſt me: for, it is the Law 
muſt be the Mcalurc and Standard of our 
Attions, and not always Records; the 
Reaſons whereof, are ſometimes obſcure, 
and rhe matter it {clf many times ſhortly 
rehearſed, and not always legal. I muſt 
confcls, this Author hath much iaboured 
to fix a Senſc upon this Article fublcrvicnr 
to his Purpoſe ; but the more he ſtruggles 
the more - is intangled. *I is worth Ob- 
(crvation, that four or five, I ſuppole, dit- 
erent Perions, have written in the Detence 
of the Biſhops Right ro vote in Capital 
Caulcs in Parliament; and having all of 
them a neceſity to ſay ſomething to this 
Law ot Clitrendon, do all ot them give 
diflerent Interpretations of the meaning ot 
t: a great Argument of a weak Caulc. 
he firſt, whole Title is, The Honour of 
oo 
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the Lords Spiritual, 8c. | preſume being 
ſatisfied with the general Senſe which was 
pur upon theſe Conſticutions from all 
rumes, from which it is always unſafe to 
vary, and perceiving that thoſe illegal Pri. 
V iledpes granted to them by King Stephen, 
were, by the reviving the Laws of Henry 
the Firlt, aboliſhed, doth ingeniouſly con- 
eſs in three places, Jag. 26. at the end of 
the ſ1xth Chapter, and | in the lame Page at 
the beginning of the ſeventh Chap. © hat 

* at Clarendon their Wings were indeed 

* much clip'd, yer the Ptiviledge of farting 

* and voting in | Parliament, is left intire to 

* them ; and tho' they never of late voted 
* in Capital Caſes, yer they have cver 
* made their Proxies, as he hopes to make 
appear. In Chapter rhe (eventh he hath 
thelc words, © We confels as before, tor that 

- they were Spiritual Perſons, they were 

*not to fit in C apital Cauſes and lols of 
* Limb; bur adds, that long betore they 
« had exerciſed this Power. By which 
Words, it appears, that in the Judgment 
of that Author, whatever their Power and 
Praftice was betore, yet that now by the 
Laws of Henry the Eirſt recognized, at this 
Parliament at Clarendon, that Power was 
taken away, and not lince praftiſed. T hat 
they had ſuch Power bctore, he enda- 
Vours to prove out of Compton and Spel- 
man, neither of which Authors, make 
FO od any more, than that the Biſhop was 


Ailzfior with the Earl in the County-courr, 
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which was only wo adviſe him in point of 
Conſciengez not much unlike the Offces 
of our Surrogates, who fit in conliftory 
with the Biſhops Chancellor, in whom 
we know reſides all the Power. That this 
s {o, appears by the Laws of Fdgar, put 
out by Mr. La»bere, who in his htch Chap- 
ter hath theſe Words. Centimic comittts 
qu! oh 1 antea preſcrititur intereſto 
Celeberrumms autem ex omni $airapia bis 
uot imms Conpentus agitor : £19 eniden ilius 
Duce%s Epiſces us & ſenator interſunto, quo- 


Laws of 


rum alter jura divina, alter humana popu- Edg. ch. 5. 


lan edoceto. By which, we ice *wwas che 
Office of the Bithop to dirctt the People in 
Divine Laws, as it was of the Senator or 
tarl rt teach them Humane : of the ſame 


Opinion is Sir Edward Coo. 2 Initit. p. 488. Con. Mag. 
Stat circumfpefte- agatis. Laltly, Chap. 8. C4-p-488- 


pag. 32. he mentions the Council at We#t- 
miner, that in regard they might not Agi- 
tare judicium ſanguinss, they had many 
times forborn to meddle in fuch Martrers. 
The whole Chapter is concerning, Bills of 
Artainder : now whether he meant that in 
ſuch caſes they did ſometime abſcne them- 
lelves, let himlclt explain. TI his Author 
for fore-{ceing the Advantage would be 
made of thele Conſtitutions, or elſe, ho- 
pinz to help himlelt upon the Power they 
had ro make Proxies, doth ingenioufly 
contels the Truth, bur 1s delerted by all 
thoſe of Þis Side who tollow him. The 
Author of the Rejoinder, 7. 5. tells you, that 

nc 
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the Conſtirvuions of Cl rendon permit the 
Biſhops to be preent, and vote till 1t comes 
ro lols of Lite or Memb xr, which is not 
till che pallting of Sentence upon the Pri- 
foner. 1 believed rhe los of Lite and 
Member was the Lxecution, and it they 
may be there, and vote till then, they 
may be preſent as long as auy other ; for 
when that is given, all go away: bur, ut 
his Ncaning be that they ſhould go away 
when the Sentence 1s to be =y ounced, 
the precedent VWords will not bear that 
Cont ws Chon : {o that according to him, 
this 15 rat NCt an impino than chopin p the 
VW ings of the Biſhops, as the tormer Au- 
thor affirmcth. Beſide, this Expoſition 1s 
contrary to the Votes of the Lords, who 
rcll vou,, thev muſt go away when their 
Lorcſhips procced to voting Guilty or Not 
Guilty, which 1s bcfore the dehnutive Sen- 
tence, Which Is alwavs given in the Pre- 
lence of the Priſoner, the other not. Vide 
Journal of Parl. jag. 258. 15 Mail, 1679- 
1 w] they explained a tormer you 
madc by their Lo! —_ 13 Mail, 1679 
in bi ch, they h ad voted that the Lords 
Spiritual bad Right ; hap in Court in 
oh Calcs, il S?ntence or Judgement 
of Dcath came to be pronounced : by 
which, von lice the Houl!lc Ol Lords have 
difowned that Scnlc our late Interpreters 
would put upon the Wo rds of th1is Con- 
[{itut] On J though then! Cl IVCS bctorc had 
e1ycn colour to that Jntcrpretation. Our 
third 
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third Author, intituled, The Rights of the 


Biſkops, fairly paſlcth over this Law, only Biſhogs 
tells you, that a Biſhop pronounced Sen- Rights. 
rence againſt Becket in calc of Treaſon, as #1 35+*4** 


Fitztejhen, a grave Author, ſaith ; and tar- 
ther tells you, TI hat though the Prince 
may ingulge many Priviiedges to his 
Clergy, as this of not compelling them 
to vote in Parliament in caies of Blood, 
where by the Canon Law they arc proni- 
bired, yetthat Law, muſt yield ro the Law 
ot the Land, ( but how it the Canon Law 
be part of the Law of the Land, what's 
then to be done> ) which cannot deveſt 
the King ot his Right of uſing his Sub- 
ets, Clerks, or not, in any Places or Em- 
ployments he ſhall think fit ro employ them 
in; or in which he may think them capa- 
ble of doing Him or the Publick any Secr- 
vice. T his I confeſs is plain dealing, and 
| wiſh ir were not too much the Senſe of 
ſome of our grearcſt Clerks, that let rhe 
Law be what it will, it cahnot bind the 
King's Hands from making ulc of any of 
his Subjects in what he plcaſcs, though 
the Employment be torbidden by Law. 
This is the Mcaning- our third Author 
nves of this Conſtitution ; and miuich good 
may it do him. 

Our laſt Author, in his Gr.:1d4 Queſtion, 
comes next to be examined, in which } 
ſhall be more large, becauic in him 1s 
concentred what the reſt have ſaid, and his 
Laule defended with much Learmng, and 
raricty of Reading. 64 Me 
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He names the Conſtitutions of Cliren- 
don, and the Proteſtation in 11 R. 2. as 
the rwo main Laws againſt him. The 
Conſtimutions of Clrendon ( which Were 
no more than a Recoenition et the anci- 
ent Laws aid Cuſtoms of Erglnid, not 
made, but revived by Hen. the Firſt, and 
now confirmed by his Grand-{on Hen. the 
Sccond ) he conſiders as the moſt materi- 
al, and is content this Caule ſhould ſtand 
or fa!! by them. He tells you, the Con- 
{tirution in Debate 15 the clc venth i mn num- 
ber ; of which, the Words are, 

Archiepiſc * Friſcopi, & univerſe Perſo- 
ne regni qut de R ege tenent in Capite, habe- 
ant Poſſeſſiones ſaas de Rege, ficut Baromam, 
& inde + Tu ticiaris & Miniſtru 
Kegs, & faciant omnes conſuetudines Regi- 
as: Ct ficut ceteri Barones debeant inter 
eſe Judiciis curie Regis quouſque perven(- 
atur ad diminutionem Pembrozum vel ad 
P0o2tem. 

After the Wonds, he gives us the Tran 
lation of them, made by the Author of 
the Letter, in the following manner. 

* The Arch biſhops and Biſhops, and 


& 21] the dignified ( leroy of the Lan 


* that hold of the King in Caprre, ſhal 
* hold their Poſlciiions of the King, as 2 
*-Baronv, and aniwcr tor their Eſtates un- 
* two the King's Juſtices and Miniſters, and 
© ſhall obſerve and obey all the King's 
* Laws: and, rogcther with the other Ba- 
* rons, they arc to be preſcnt at all Judg- 
mcnts 
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* * ments inthe King's Courts, till it comes 
* to require cither lo!s of Lite or Member. 
Bur, pray Sir, why did you not rather 

give us a ran{lation of theſe Words of 

your own? Itthe Author of the Letter have 

made an impertect I ran{lation, why did 

not you mend 1t? ] bclieve, it this Author 

bad tound it would have ad; 'antaged his 

Cauſe, fone Exceptions would have been 

taken to the Trantlation. I ſhall by and 

by give the Reader a full account of the 
true Scenic of the whole Period; but will firſt 
make appear the Unrealonablenets of the 

Expoſition he makesot che laſt Clauſe of it. 
kt ict catert Barones debe Ht intereſſe Ju- 

dicis Curie Kegs quouſque perveniatur ad 

dimimgtionem Membrorum, vel 1d Mortem. 
The Meaning he conccives to be, That 
the Biſhops are required to be prelent in 


the King's Courts as other Barons arc, till Gr. 9p. 20. 


they come to give Scutence, as to diſmem- 
bring or loſs of Lite. 

Why he tranſlates Curie Regis in the 
lural Number, the Kings Courts, which 
s in the {ingular the King's Court, and 
in this place, hath always bcen underſtood 
of the High Court ot Parliament, in 
which, the other Barons had an Intereſt 
tw be preſent as Judges, and in which 
Xple, It is very often taken, as is made 
clear by Mr. Petit, in his Icarned Diſcourſe Fo 
ot the ancient Kights of the Commons of 
England. Pref. pag. 45 - Our f Gervaſus Do- 
robornenſis, pag. ans who {pcaking ot the 
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Fletion of Arch-biſhop Lanfrank, hath 
theſe Words ; Fligentibus enm Semoribus 
mfſdem eccleſie cn & piſcops ac principibus 
p l cro & _— At whe in Curia Regs, in 
mptione $4!  Khnrie: and another 
pw ſaith, it was Conſenſi & Conſilio 
omnium Baromm fuorum, omniumque Epiſ- 
rororum & Abbatum toriulque Popul An- 
oli commiſit et Dorobornenſem eccleſian. 
That this was a Parliament, wc have little 
Reaſon ro doubt, and that it was called 
Crria Repis. Scc allo Inter com. T. Hill. 

>: F? Tone: remem. in Scace 29.6 32 H.? 
men. 12. 13. m dorf. rot. clan. Con deramm 
fuit in Cur. n'tra & toto Parltamento nojtro, 
&c. Whercin, Cur. Regis, & totum Parl. 
are but exprethive of the {ame thing, and 
not two ( aq —_ as | think: I very well 
know, that Cirix Regrs had various acccp- 
Lat 0NS: ometime 1t {1gnihed that Coun 
of Juſtice "a at thoſe timcs followed the 
King's Perlon ; forctime it was taken for 
Anl: Regis, where Entertainments and 
teaſts were ma ec, as we read often in out 
H!: Norians : [ [ take 't nere ro be un- 
2ritood of the eHir £71 Court of Parliament, 

tons before touched, and man) 

1a!l joem ro doubt of it. 
WHV « loth ; np cave out 7udici 

Words are, The Biſh OPS, K 

Parons, ought to be p prelent Ju- 

Regh , in TIrials m the King's 
Faroe 1wopr t) he renders 
are to gw preſent in thc Lo ng's 
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Courts. To help himiclf undcr the co- 
vert of an il] Tranſlation, {favours nor of 
that candour juſtly to bc EXPO! tcd trom {o 
Icarncd a Perion, and or IC that {cokerh at- 

cer T ruth,rather than Victory » bur, fince 
this Author 1s a ſubtile and ns; | © Wri- 

rr, FIve me le: we to guels at ar Re lon 
of it. He ſaw plainly, that had lic fairly 
rendred the 1h = | | he B [hops as orher 
Barons, have Right to be preſent in all 
Cauſes, Sentences, or Iigments in the 
King's Court, or Parliamcer, till the 
Caulc, Sentence, or fudrmcnt come to 
CONCELTI [ IC « L Mem CL 5 IC \\ ord Tit 

dicus, mm the plural Numb = mult have 
retcrred to other Judem rs in other calcs, 
and then the latter clau{c [ will JudoEment, 
or Sentence came to concern Lite or Mem 

ber ] would have been clearly reſtrictive 
a5 to cales of Blood ; for, to be preſent at 
the Judgments of the Court till Judgment, 
is Non-{enſe, except the Words be apply- 
ed ro different caſes. Now. this Intcrpre- 
tation would have quit? deſtroyed his 
main Undertaking, who at laſt gives a 
Senſe of the Words, not onlv coincident 
with that given by Fo Author of the Bi 

hops Rights. to which I have before ſwo 
ken, bur contrary to the. Votes of the 
Lords in Parliament who, though they 
ſeem to admit their Preſence in the hear- 
ing ſuch a caſe, yct will not admit them 
to have any part or voice in the judving 
of it. Beſide, I muſt needs take notice, 
L 4 char 
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that'ris a ſtrange Tranſlation of rhe words, 
Duouſque perveniatur, or, in judicio perve- 
muinrn ad diminutionem Membrorum vet ad 
mortem. T ill they come to ociyec Sentence; 
when the Words more naturally imporr, 
till Judgment may be tuihlled in the curt- 
ting off of Member, or Litz ; which 1s Ex- 
ccution. But, I ſhall anon give him a 
more proper Tranilation ot the Words: 
in the mcan time, will confider all his Sub- 
tcriuges and cunning Lvaſlions, by which 
ge would give colour to his Interpre- 


I':Itt, IVOMN the Occ ation the ff uthor of 
tne Leiter, pug. 73- had laid, Thc Pre- 
a es altccted a kind of Omnipotency, hc 

"acerves the Author means in Judicarure) 

_ | conccive he maile that Suppolition, 
becaule he judg ay It tor C by s Advantage to 
Juppolc (0: nct that the thing vas true, of 
that the Author ot the Lett r gave him 
any ca wc to take up that Farcy. T hei 
ftt:Qtation of Omnipatency was not to be 

freed jw x that patt Of the Law of the 
| and which was agreca Ic with the Laws 
ot the Church, which ey WCre Content 
ro ſubmit tro; but thei Defire was, to 
be freed from thole they thought were 
a7tainlt nem, OW! [i 0 do Service to the 
Kine, for thy ir Lands, to anſwer to his 
Juſtice | Miniſters, to be ſubject to 
te {ccular Power for any crimes they 
ſhould « commir. Thele were : the thir 6 
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cal Bondage and the wicked Conſtitutions 
Matt. Pars, and other Hiſtorians of his 
Time to much exclaimed againſt, becaule 
they would have had all their Aﬀairs trant- 
ated in their own Count ; fo that our 
Author nced not have ſpent ten Pages, to 
prove what no body affirms. Much of 
the Conteſts between the King and Cler- 
oy aroſc trom the Charter granted by K. 
S:1ephen, Anno 1136. That all Perſons and 
Cauſcs ecclettaſtical ſhould appertain only 
to ccclefiaſtical Judges ; which Charter, 
whatever ſtir they made abour ir, accord- 
ing to our Anthor's Logick, was void : 
(tor Maud the Empreis, Daughter ro Hen- 
ry the Firſt, third Son to William the Firlt, 
and {o right Heir to the Crown, wasthen 
alive, to whom the Biſhops and People 
had worn Obedience ; and therefore King 
Stephen was as much an Ulturper as Hen. 
the Fourth.) I his Charter was the Lats 
offendiculi, the frumbling Stone they could 
rot elcape, and the mcer reſtoring now 
at Clirendon the ancient Laws and Cuſtoms 
confirmed to the People by Hen. 1. was 
what gave them the greateſt Diſturbance 
not that they attected any Omnipotency 
ot Judicature, at leaſt in caſcs of Blood : 
inlomuch, that our Author had no reaſon 
to pin a Senſc upon the \Vords of the Au- 
thor of the Letter, ro which, he had no 
IrJucement trom any Words of that 
F.UUNOT, 


Ha 
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en/is 18 better, 


by Matt. Pars, 


warrantable coniirucl 
in conclultion amounts to this. 

That the Biſhops were bound to b 
the Kings Courts in all Judgments, till it 
came tt Sentence of loſs of Lite and Mcm- 
ber, and then they might go our, in obe- 
dience to the Canons of the Church, it 
they plcaled, ro which they pretended 
themiclves bound in Contcience to give 
Obedicnce; and that for this Reaſon, the 
Pope marked this Conſtitution with a ho 
m7, the others with hoc improban 
| think the Interpretation 
of theſe Words contrary to their natural 
Senſe, and contrary to the Opinion and 
{ former timcs, who have always 
andcritooc them to import, that the Clet 


(154) 


Having done with the Occaſion, we 
come now to his ſecond Enforcement of 
his Opinion, Þ:z. thc plain meaning of the 
Words. Firſt, he quarrels with the copy, 
the Author of the Letter follows, taken 
our of Matt. Pars and } endover, who not- 
withſtanding, in Mr. Seller's Opinion, 
have belt prelerved the meaning of this 
Seld. tit. Conſtitution. Sed. tit. hon. j art 2. pa. 79%. 
hon. p.703- 724. 

Though I do nor grant his Vatican co- 

py, following, as he ſaith, Gerv. Doroberni 

'&t for once ] am content 
to follow his copy, and admit the Words 
in Judicio to be interted, which are letr out 
yet I think neceflarily im- 
plycd ; bur ſhall never yicld to his un- 
on of them, win 
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gy ought to be preſent in all Tryals in 
Parliament, except in Tryals of Blood. 

Bur, before I proceed to make good the 
ue Senſe and Tranſlation of thelc words, 
it will be neceffary to explain the Signiti- 
cation of ſome of them. Firlt, Donſque 
wſque quo, dummodo, preterguam, are often 
mes indifferently / wang as [1gnitying the 
ſame thing, and are limiting, reſtraining 
Particles, and ulcd as Exceptions to ſome- 
thing which went bcforc, {ws & till what 
tm, till when, {o-far forth, except when, 
or the like. 

Sccondly, Jadicinum fignifics properly a 
Tryal at Law, a Calc, a Suir, or Proceks 
and is not taken for a definitive Sentence, 
except when 1t 15 delivered as the Opinion 
ot the Court, reſulting upon a precedent 
Try al had before others; in which, he 
that pronounces Sentence hath not, or yery 
rarely, more than a direCtive Power, and 
do's not give his own ſingle Opinion but 
the Senſe of others, in matters debated. 
Aitiones quarum cauf, t in jus quiſque vocatur 
quandoque dicuntur judicia. Ut in L. in bon. 
hd. 13. de Ukuris 1. 4- C. tit. 32. L. Mora 
S. in bo. hd. Theophilus retert in $. 1. de 
Act. quas Athenienſes Aixas diccbant 8 
Buders notat. in communt Lingua Graca 
per &iwy generali nomine dicebant litem, 
actionem, panam, mulctam & judicium, 
to wit, the whole Proceedings. Judicium 
Ot legitima diſceptatio duorum, aut purine 
cram judice Cale, Ditt. Caly. Lex. jurid. 
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circa finem. tothe ſame purpoſe, By theſe 
Authorities and many more, *tis plain, 
that Judicinn, Judgment, compa 
the whole Proceedings in any Caulie, and 
not the Sentence only. 

Pervenio 11gnihes to arrive at, or the Ac- 
compliſhment, or Bounas ot any thing; 
as pervenre ad meram 15 tO arrive at, Or 
come to the Goal. Ovid ipcaking of the 
Return made by the Eccho, hath theſe 
Words, Verba retert aures non pervententia 
notras, Words that arrived not at our 
Ears, they came not to the Terms or 
Bounds deſigned. So pervenivr, in the Paſ- 
live Voice, muſt f1gnihe to be arrived at, 
or accompliſhed in. 

That Judicium in our Calc muſt be ta- 
ken in the Senſe I have oiven, I ſhall 
vince from the general Opinion of Law- 
vers. I ſhall begin with Magna Charta: 
The Words there arc judicium Parinn, and 
underitood of a I ryal by his Equals. The 
Queſtion which 1s asked rhe Prifoners atrer 
cheir Plea, is, not who ſhall give Sentence 
upon thee 2 bur how wilt thou be tryed? 
and rh:y that give Seritence are not thoſe 
that try them in criminal Caſes: nay, their 
appeali:9 to a I ryal by them, 1s account- 
ed a ſtanding Mute. The ncxt Authori- 
ty ſhall be from the Council at Weſtminſter, 
in the 22. year of Her. 2. no more than 
twelve vears after the Athze of Clirendon, 
and as Hoveden ſaith, taken out of the 11. 
of 7o{2Jo, and lunumoned asGervas of Can- 

terbury 
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rerbury faith; In hoc conſilio 


Kegis & primorum omnitum t 


ad emendatio- 
nem Erclefie Anghicane, ex afſenſu Domini 


4 * þ 
eum bac fub- 


ſeripta promulgata funt Cafpitula. Amonglt 


which, this 15 onc-. 


Hu qui in ſaucris ordinibus co 


dicium ſanguinis agitark non 
licet þ unde prohibemus We att 
per ſe Membrorum trumncatio- 
nes factant, aut inferendas 
»dicent. That fuch as were 
in holy Orders ſhould not 
agitate or meddic in I ryals 
of Blood as a thing unlawtul: 
for which Realon, they arc 


,71ti ſunt flls 


Non licet ought not to be 
tranſlated, ut 1s not conve- 
ment as vr. Hunt would 
have iu, and never hath 
that Srgnificarion bur when 
a Law intcrvencs, which 
makes 1t as well unlawful 
as inconvenient; for, eve- 
ry Law makes the Breach 
of 1t 1nconverent. 


prohibired from cutting oft = 

any Member themlclves, or from giving 
their Opinions or Judgments that fuch Pu- 
niſhments ought to be inflifted. This Sy- 
nod we (ce was not only a Meeting of the 
Clergy, but with them cf the Primores 
Repni, and the Determinations promulga- 
ted by their Aſicnt and the Aticnt of the 
King: for the Lay-men did vſually meet 
with the Clergy in their Councils, in thole 
days. To which purpoſe. ce a I raftate 
of a late learned Writer, in his Jani Angel. 
fat. nov. pag. 213. which came not to my 
handrill very lately .Now,whether thisAg}- 
tation of the Clerpy, in marters ot Blood, 
had relcrence to the ordinary Courts of 
Juſtice, in which they might not be pre- 
(ent, or to all in general, is not material, 
Ince it is only produced to ſhew the mean- 
ing 


Linw. lb. 
2. it. 29 
Ne qal Cler. 
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ing of the Word; and certainly, if it be 
incluſryc as to thoſe Counts, it is not EX- 
cluſtve to any other. And Agitation in 
I rvals | being naturally before Sentence, 
Agitation in Tryals muſt extend to Pre- 
liminarics. 

Let us now come to the Conſtitutionsof 
Arch-biſhop Langton 1n Linwood. *T 1s firſt 
found, 4b. J. tit. 207 


Ne Clerici vel Mon. fo. 265. ult. edit. 


Preſenti ſtatuimus decreto, &c. ** Nec Ju- 
* ri{dictiones excrceant {xcularcs, pratcr- 
tim illas quibus judicium {anguinis eſt 
annexum. His quoque duximus adjun- 
gendum, ne {cilicet judicium ſanguinis 


* 1n locis facris mtr in cccleſia vide 
* licet, vel in caxmcterio. Authoritate 
£ 


* quoque Concili diſtriftius inhibemus 
* ne quis Clericus benchciatus, vel in (acris 
* ordinibus conſtiturus lircras pro parna 
* ſanguinis inflicenda icribere, vel diftare 
* prxlumat, vel ubi judicium ſanguinis 
** tractatur, vel exercetur interfit. I he 
Sum of all which is, that no Clergy-man 
ſhould exerciſe Juriſdiction in any caule 
to which Sentence of Blood was annexed. 
I hat no cauſes concerning Blood ſhould 
be hcld in Churches or Churchi-yards: 
Laſtly, that they ſhould nor be intereſled 
where caulcs of Blood were handled, not 
ſhould preſume to write, or diCtate ſuch 
Sentences to be inflicted. To the ſame 
* purpole arc the __ 0 Othobor. 
** Ne cler. advocar. tit, , Let him 
look 


- 
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«* look upon his own Authority out of Ho- 
fienks, Proteftatio in judicis 1s meant of a 
Proceſtation in a Suit, or Proccls. I] am 
ſure thele are Tecltimonics more than 
cnough, to ſhew the true mcaning of judi- 
ciam among Lawyers, which is the only 
end for which I have produced them. 

| ſhall now come to the true Tranſlati- 
on of the Words, but ſhall not follow 
Mr. Se/den; and aftcr him, the Author of 
the Letrer, un rendring Univerſe perſone 
Kegni, all the dignified Clergy : nor ſhall 
I allow of his Criticitm of Perſona or Per- 
ſonatus, becaule, tor ought appears to me 
ſome Clergy-men, who were not dignified 
might,by Licenle trom the King, purchaſe 


Lands held in Capite ficat Baroniam, and Vid. Treat. 
thereupon, think themiclycs exempt from of the No 


this Law. 
Having thus far cleared the way, I come 


now to the truc I ranflation of the Words poddridz. 


themlclves, which arc. 

* Archiepilcopt Epiicopi, & Univerſe 
* Perſona Regni, qui de Rege tenent in 
* Capite habcant potlcthones tuas de Rene 
* ficut Baroniam, & inde rcipondcant Ju- 
* ſticiariis, & Miniſtris Regis, & faciant 
" omnes conſuctudincs regias. Ct ficut 
(eteri Barones debent intereſe Judictis 
Curie Regis, quouſque perveniatur [in Ju- 
dicio_| ad diminitionem Bembrozum vel ad 
Boztem, 


Iy 
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In Engl 

© Letthe Arch- biſhops and Biſhops, and 
(all Perions whatſoever of the Kings _ 
* who hold of the King in Capite, have 
© their Potleſhons from the King inthe Na- 
© ture of a Barony ; and by realon thereof, 
© Ict them anſwer the King's Juſtices and 
* Miniſters, and perform all Roy al Cuſtoms, 
. "And i in like manner,as the reſt of the Ba- 
* rons *ris their Duty ro be preſent at all 
* Debatcs, Proceſs, or Proceedings in the 
_ "King 5 Courr (viz.the Parliament) till what 
© rimc, { far forth, or except when in the 
_ Try al, Debate, or Proceſs, the lols of Life 

*or Member may fall out ro bethe Upſhot 
* or Concluſion of the Caſc, or the matter 

* pitt in IJue. 

In plain Engliſh, in all caſes where the 
Iſlnc or Conclu fron may fa!l out to be end- 
cd in lob of Lite, or Mcmber, they are by 
this Law to be ablent. Now I hope upon 

Ifuc joyn'd, if the Impeachment be of a 
C; pita] Crime, the concluſion or upſhot 
may happen to be found to concern Lite 
- Member. And that this 1s the true 
Senſe and Conſtrution of the Words, | 
cGarc appeal ro any Man, who is fo far Ma- 
ſter of the ] Language, 25 not to think fit 
to conlound Moods, Tenſes, and Num- 
bers, at Pleaſure, as this Author ſeems 
do, when he reads Curie Rees the King 
Courts, which being in the ſingular Num- 
ber, relers on ly to the King's great Court, 
| lamen " the King's Comrts Mt the 
pla 
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phiral. Perveniatur in the Potential Mood, 
when ſuch athing may be brought to paſs, 


with pervenitur 1n the Indicative Mood, 
when fuch a thing is brought to pals, that 
is, a5 he crroneoully tran{laces, till Senrence 
comes to be given. And the Authoritics 
before-cited evidently ſhew, that the Wri- 
ters of thoſe Ages underitood the Law in 
that ſenſe: To which Authorirics, I ſhall 
now add the Opinions of Mr. Selden, Sir 
Edwar1 Co%k, Mr. Hakewell, and Fitz-Ste- 
thens, a Writer of good eltcem with our 
Author. Mr. Se/den, Tit. Hon. part. 2. ch.5. 


in Judgment with the reſt of the Barons 
in all cales, {avec in caſcs of blood. Now, 
| hope, every man will admit *tis a caſe ot 
Blood before Sentence, and that the Ba- 
rons fit in Judgment when the Marrcr 
comes to be treated of before them. Sir Ed- 


Seld. nit. 

p. 704. explaining theſe Conſtitutions of honp 704 
Clarendon, laith, that the meaning of this 
In ID IS, Thar the Biſhops were to fit 


ward Coke, cap. de Affortatis kelig. cites the 44 > 1nf 
Parliament of 11 R. 2. where, by their own pag. 587. 


acknowledgment, they went out betorec 
any Debate; their pretence being prohi- 
bited by the Canon-Law. Mr. Hakewel, 
m his Mod. ten. pag. 84. hath theſe words; 
* Therefore we fee the Preſence of the Bi- 
* ſhops in Parliament. in reipectt of their 
© Baronies, is, Quonſque perveniatur ad 
© diminationent, &-. tur (0, Cyen unto our 
© times, when Q »cſtion is had of the Ar- 
* tainder of any Peer, or other, in Parlia- 

M * men: 


Habewell 
mod pa.34. 
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© ment, the Arch-Biſhiops and Biſhops de 
= Par UC "1 ie, and make then Pri <rOIS, 
Here you ice they arc to depart when Que 
Ition $ had, &c. 4s to their making Pro 
tors I thall ipcak more filly hereafter, as 
allo(halliiewgtart che Canon Law both by 
theic Contimutions and bctore them, was 
1 | VCt 11s, 
tl at thc ac- 
, that they 
AVC Ireicrence 
end of the I ry- 
cm was uiclels, 
' ; Or, P4p- 3. 
given, bur 
C laulc 15 not 
C3 | C UNMICLILOKE ON 1 ICIHCC, but of 
rhe kind and nualiry of the Caulc: that 
s. tl be prefent in the King's 


Mw. 
to a Cailiie winere 


Senic Certain 

he contounds t 

cative Mood. 1 he Word 

or Mcmber may be « rned, which he 

reads. arc concerned, and fo tcems to re 

tir them to thc Sentence which ought to 

be referred tw the whole Proceedings. In 

the laſt place, Ict us hcar the Senic ht 

grave Author Fitz- $:ephens puts upon this 

laſt Claulc. Atliwr the Arncal of the Arch- 

Diſhop Beck hy Kmg expoltu 
| 1 hi asketh him 

0 lately 


{u $194 
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ſworn at Clrendm ? Amongſt 


which, 
Þcc una eſt ut Epiſcopt omnitu3 cejus aſſint 
judicits preterquam judicio ſanguinis. 1 har 


iS, I har thc Biſhops Ihout 


1 Irvals, 


JC PICICNT AT 
except when the Irval con- 


corned Blood | ; whe! * vou tice, hc rerelers 
Quouſque by preterquam as imdced re 
th e Scenic all reſtrict: Now Fit 
fe; ben Was undoubtedly at the Parliament 
tr CLrey dom, which was not abo 
m rc the Mecting at North mpton 
FIZ. Cd. | A - 
Our Author proceculs, | tcils oth 
there 15 a ercat deal © iff rence een 
Duonſque — ad judicium nth 
lationts Pembrozum vel 4 aid =_ 
t ulque perventatur in judicto, &c. 1 cont 
$ | undcritand not this Critici m, whic| 
c however 1s not warranted by ho / Bom} 
C y of any Copy ; neither can it be made 
L lc of any FOO | Senle, CXCEPL One not 
terent to what I have given ; tor if it 
c WCcre __ jp = xp a judicium, &c. 


fe ak to what doth perveniaexr refer? | 
be think moſt prop. rly to Curia Kegis. That 
'O tO lay, 'tis their Duty to be pretentar all 
In Procec ines in Parliament, until fuch a 
| alc may tall our where Lite or Member 
us may be concerned. For. we} 1-28 not be 
h- permitted to fancy a Sc t \W ors, and 
1 _, cy tall Ri wrelt rlicm to 
m 1 Bias CLIN this 1;0N 
ly of { fach as Writ b core us : neither arc wo 


M 2 


- - 
- 


Cs. Ma. Ch. 
Pp. 5% 5. 
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to expect trom theſe old Moukgh Wer; 
ecrs, fuch polite Latin as Twlly writ, but 
take their meaning as i who liv'd 
ncarer the time have done before us. So 
that I have done with this Clauſc, when ] 
have frlt rold the Reader,that I have tranl- 
lated debent ntereſſe. Tis thcir Duty to be 
PLC! ent, bccaulc they would often rake Li- 
berty to go away, or proteſt, or be trou- 
blclom upon ſeveral Pretences: ſometime 
the Canons allowed them not when the 
I aw did ; {ometime the Liberty of the 
Church was concerned, as appcars by the 
SAtute de aſport uu re heioſorum, where they 
abſented themfelyes. Co. 2. Inft. pag. 585. 
All theſe Subtcrfuges were obviated by thi 
Srarure, | Alchough perhaps not by them 
well obſerved) which required their Ar- 
tendance in Parliament in all Cauſe 
where they were not prohibited by the 
received Laws of the Nation. Now ovr 
Author acknowlcdgeth, that the Counci 
of Toledo was | roughtin ro Englan { by Lan- 
Frank. ” VWilhum the Firſt his time; which 
Council, is put out in the ſecond I ome 
of the Fng/ > Councils, by Sir Will. Dux 
4ile and Mr. Sreiman, as the Work of Si 
Hen his Farkcr. That Council forbid 
r P relc1ice 1n Caſes of Blood, which bc 
1p, as hc acnaits, received here as low a 
the Conqueſt, made it a Cuſtom in Hen 
the Firſt his Time, and an ancient Cuſtom 
n Her. the Second, and now being allowed 
at 
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at the Parliament at Clreridon, to which 
they all lwore, makes that C uitom or Ca- 
non as much 2 pait of the Law of England, 
as any affirmative Stature can, and fo not 
to be repealed, except by as equal Autho- 
tity as that by which it fr{t becamc a Law, 
and was now affirmed as {uch. 

By what hath bcen hitherro (aid, I think 
it will appcar competently plain to any 
unbiaſted Readcr.that the word [in cnq——n, 


: doth not rcter, as he fuppotles, o that | 
: ticular I rval then in Cov Tt, a it 1t had DO 4. x 
C relpe&t ro one Period in the Tryal, and **** *? 
/ Ictt them at liberty to be preſent ar all other 
: parts « of it; but was reltriftive to all Try 
l als whatſocver which __ hay* their 
N Concluſion ift Blood : and his Allufion 
- in the lame Page 1s as lint! ce ſolid. As (up- 
C * pole, ſaith he, Charles the Fifth had re- 
c * quircd the Protcſtant Princes to atrend 
þ * him to Maſs, as other Princes did, only 
al "  Phen the Maſs-Bell tinckled they mizhr 
ſ- * withdraw; would not anv rcaſonable 
h © man believe by this that they were 0! 
NC «ge to their Artendance till then : $0 
4 _ CTC the wo commands their Arre1 
Mll ® dance ll it comes to fuch a Foirt ; 
i _ th ierctore betore it comes to fuch a point 
X * tacir Preſence 1s plainly requi red by this 
a, Conſtitu ny This Alluton or Suppol: 
ue tion dot no way anſwer our Cate ; EXCEPT 
OM he had ſhewed us that there were dit] ICICTI 
gol ors of Matles, in ſome whereof, the tinck 
a iing-Pell founded, in others not: and th: 


M1? Wor 


equircd their 4 | 
Thi til | 


their Ablcence would 

curing every part of 

{uch a M. its. Our Calc 1s the fame; lome 
Trvals there arc in Parl':amcar which may 
concern Lite or Member, orhers which 
not. Now thc Starutc faith, *ris rheir 

be preicnt in all Irvyals, until 
hat Den In which Lite or 

e concerned. I hope here 

71 will have Reference to the 
il. and not anv parricular Pc 
| had not [aid this, the martrer 
| | 
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The Words arc 16 
the Author recitcs t] 
> ſemores Popml 


Sy {i F, 1 mum, ' *%. SP! 


THT | 


at ; # - 
FPS Pj FI N 1 Z 


: o —, - l 
CELISL Prictt anc F 


GICTS, OUT COTLAIN Of 


the C hict Prictis a 


Liers of the People 
. = , WEE." &.? L 4 
\ 


: 
| 
by which, it teems 


% £ % . 


: 


i” 
£27 


. 


tome. this could not 


DE UNGUGCTITOOKE ON A 
# 7 | 

Eno Parliamont 

ries B 


| ” 2 
DOCALILC al 


ſhops had equa] 
to be prelent in 1”, 
lament, and t!: 


reltrainced to certai: 
\ : , 

xcond ly. ] 
thinx Serzo-es Pop, 


4 


Of TNOIN,. 
, 
ney OC3=\( COIMMFETOTIIC 


Abbots, Priors. 


Lordsand Common 
toocther: ] know B ; 
. P P14 / 
lo taken ; bur I bchicy 


F'7 11M. ( [Or F {* 


= 


( 167 ) 


l 
C |] 
[ 
: 
l, 1 
' 
[ Ir « 
xd at ” 
= a_— 


ver comprehends them al! 
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Partament, it this be not mean: 
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break through all Rubs when they could, 
in thoſe times of thcir Power, and the 
Blindneſs of the People. The whole Sen- 
rence by our Author abridged to his pur- 
pole, is as followeth. 

Ilind cel:tem exafferat iram, & | leriſque 
diſcrimen 4terne damnnations accumulat quod 
qudam principes ſacerdotum, & ſemores po- 
pult, licet non dittent yudicia ſanguinis, ea- 
dem tanien trattant diſpitt do, & diſceptan- 
do de ill», ſeque 1deo tmmiunes 4 cul, a rept 
tant. cor ! mortu & truncdtionss Membrorum 
decernentes, 4 frommcaatione durtaxat, & 
eXeciutiuone panats | ntenie fe abſentent. Sed 
guid hac finulanone pernicioins eff ? Nunguid 
definire, & diſcutere licitum et cud pronun- 
ctare non L.cet. 

In Enoliſh. 

This doth cxaſpcrare the \V rath of Hea- 
ven, that certain of the Chict Pricſts ( or 
Biſhops) and Elders of the People, not- 
withltanding thev do rot diCtate, or pro- 
pounce Jungments of Death, yet they han- 
dale them in their Lilpurations, and dil- 
cnitons of rhe fame; yet notwithſtanding 
| elves free from Guile, beeaule, 
thoneh they Decree the Sentence of Death, 
or 10S ot Mem! -crs, they only abſent them- 
{elves at the prenunciat on of the Penal 
Senterice. Pit what is 'more pernicious 
than tl.is Stumulation> Is it lawful to dif 
culs and dcterm;ne what is unlawtul to 


Uiink chem 


pronounce 2 And in the whole Trearilc 
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inſt the general negleft of the 


Biſhops 
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Biſhops in performing their Doty, not 
confining himlelt to any place, and icems 
a prophetical deſcription of the praftiſe of 
the Inquiſition, afterward brought in by 
$. Dominick. 

Bur it it were referred to the praftiſe of 
ſome of the Biſhops and Clergy of Fng- 
land, probably it may be mcant of ſuch 
as were made Secular Judges, or fate with 
the Earls in the County Court, where th 
perhaps were preſent at the diſcuſhon, 
_ not at the Sentence, which was left 
to be pronounced by the Secular Judge, till 
after the time of Edw. 1. See 28 Edw. 1.c.3. 
where it is ordained, that the Juſtices ap- 
pointed ro take Afhzes, in every County 
where they do rake as they be appointed 
Allzes, ſhall remain togerher, if they be 
Lay-men ; but it one of them bea Clerk, 
then one ofthe moſt diſcreer Knights of the 
Shire, being Aﬀociate to him that is a 
Lay-man, by our Writ ſhall deliver the 
Goals of our Shires. Here we fee their 
Power, though Juſtices, ro meddle in Ca- 
pital Caſes was prohibited ; nay ſome Re- 
cords are in the Tower, that when wo 
have been commiſhoned as Judges for the 
lame Circuit, the Commithon of the Clerk 
has been reſtrained to common Pleas ; 
that to the Lay-man unlimited, nf 
Ang. facies nova. pag. 209. 210. S 


Parliament in ſubſequent times? 


Jan. Ang!. 
WC fa. nov. pag. 


now belicve, that what was prohibited to 205+ 219: 
Clerks in Edward the Firſt his Time, was 
permitted to them in the High Courr a 
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mule nm lum / hint. Allegata 
tamen - Omas Is ſwradidt inurie, & mri 
Ame bgus calf. propre, ( * CHYLE FH 1H 
tegritate; Rex CONTI WHALCLIM. A 7 / l pe 
mille ratio ef approbeta. 1 hicn aitcr much 
dcbate who ſhould do it. Judgmcnt was 
pronounced by the Biſhop of Wincheſter 
which endcd in the C onfifcation ot all his 
perlo nal Eſtate. T he Sum ot what Fitz- 
then (aith which IS Cap. 10. COL2. p21. 
has Copy I have ticen) is this, TI hat 
when the Biſhops and Barons of Englund 
and many of Nor. Nr mandy (as Mr. S-Llen 
ninks) were met 54, er hay Arch-mhop 
NCre Act IT rcalon, becaute ha- 
been « = LS Kin in the Caulc 
| e Job * appeared not, nor gavec 


[0 he pals what is materially reply- 
# th thor of the _ to this 
ority, I ſhall make + Obſcrva- 

UONS Of MY own. not vcr qe Ding Notice 
ft Fir. That this Afiembly held art 

wrthampon was not a Parhament, bur a 

Countecl fummoned by the King 
| Becker $ —— CaAITIANC TO 11S 

Pri art « en , CODCadg, ied bv them 

[UND Sediens herc it was 


law- 


Arqutur | conceive doth 


Fity. Caps 


[Os 


C TA 2. 


rFA 


(12) 
lawful for him to uſe the Countel of any 
of his Svbzefts,of Normandy or others,as he 
thought good ; who certainly, in an Engl 
Parliament could notbe admitted amongſt 
the natural Enghſh. Secondly we hear no- 
thing of the reſt otthe Clergy nor the com- 
mons bur of the Biſhops, Earls and Barons; 
but thatthg Commons had allways right 
toappear in Parliament, is lcarnedly made 
good by Mr. Petit in his TraCtatc of the 
ancient Rights of the Commons. In the next 
lace,the relation of Firz-Stephens isnot on- 
y dittcrent from the relation of other Hi- 
ſtorians, bur in it clf is ſubje& ro many Ex- 
ceptions : For firlt it is plain he was not ac- 
culcd of High T rcalon in thecale of Johnthe 
Marſhal, as he ſaith, which appears, by the 
Judgment of that Council, which upon the 
whole matter reac hd only a Conhication 
of his perlonal Eſtate, which ſhews clearly 
the Accuſation was not in that Caſe for 
Treaſon, becauſe they here puniſhed him 
with a leſſer Puniſhment than was due tw 
Treaſon : now *twas not in their Power to 
change the nature of the Crime, bur muſt 
have c:ither tound him 
N. B. In thoſe times, Treaſon in guilty of Treaſon, 
— q=_ was 6 have acquitted him 
chooghe bd ledere Majeftatem - Bur the Truth 5, there 
giam, till afterward the matter VW45 A lecond Acculat- 
was better explained in 25 E. 3- on by the King, about 
Vid. Jani Anglor. factes mea, the fame time, and in 
oe the ſame Place, cor- 
cerning Accounts to the 
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King of Receits, during the Vacancy of 
the Sees of ſome Biſhopricks, when he 
was Chancellor, to which he refuſed to 
give other Anſwer, ſaying, He was nor 
cited in that Cauſe, and over and 
above, thar he was fully diſcharged of all 
Accounts whatloever when he was made 
Arch-biſhop: but the Heats and Animodſi- 
ties occaſioned hereupon, made him ap- 
peal ro Rome; which being ſo immediately 
after, and contrary to his Oath at Clren- 
don, might be called by the Name of 
Treaſon in thoſe Days: yet it appears 
lainly, that an Appeal to Rome was not 
in thoſe times look'd upon as a Capital 
Crime. To this Purpole, fee Spelmar?s 
Councils. Tom. 2. fol. 119. Concilium Pan. 
Britan. apud Pipewell, Congregats illic Ar- 
chiepiſcopis Britannia quibuſdam. Norman. 
Gallie & Hibernie Epiſcopis Abat. &c. infra 
nommat. } reſerte enam pſ0 Ricardo Rege, 
An. Dom. 1159. & 1 Fc. 1. 

The King having given the Arch-bi- 
ſhoprick of Tork , Ganfrido fratri ſuo quon- 
dam Lincolnie eleto. I he Arch. of Canter. 
Calummiatus et conſecrationem illins, & pro- 
bibuit ei ne irſe ab alio quam ab eo conſe- 
crationem ſen ſacerdotaiem ordinem ſuſcite- 
ret. Super hoc appellant ad Dom. Patam. 
coram Rege & wuniverſis Epiſcopus, & Clero 
& Populo chartam Willielmi Regis Baſtardi 
in quta continebatur controverſia que oltm ver- 
tebatur inter Cantuarienſem & Eboracenſem 
ercleſias protulit., Here you fee an Appeal 
0 
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to Rome, publickly made, and the Appel. 
lant not queſtioned for Ircalon or any 
other Mitdemcanour ; and this done in 
[ Kich, hom the yon Oo Hen. 2 — | 
admit this Appeal, or rather Perjury, in 
that timc been a Capital C rim, my £ 
Appcal lcre hindred the pronouncing any | 
| othat Fitz: Srerben t $ millaken | 
t Point; tor hc was ncither accu- ll « 
demnedot TI reaton in the caulc 
Marthal. Sccondiv. hc tells ll 
acculc | of L reaſon. bccauſ 
he di neither appcar, nor 
CXculc Txmr: It. which muſt WM 
x to be mcant by ſore other 
Advocatc; tor. it hc did 
mpoitible he ſhould cxcule I * 
y other way : tor It 15 cc ar hc 
14 pt Wl. Ipſe Me vennmis No! . 
g nney Fitz- Stephen, my 10.c0.1. © 
(fn atc not nil thc {ccond 
Par coming, and he madc a" 
Appearance on the thi rd, 1s contcticd by WI 
the ſame Author, who a little bctore tcl | 
| "SmY You, he lent QUATHCY Mitlites to . 
niche be fuch KIVC his Antwcr, and the King) 
halen fo was. that he did not 


a< hed F Capite, and 
cre ſometime called an{wer in his proper Pecrion, 


or Baer * hich cortainly by Law he way 
not obliged to do, fo that here Ill © 
was but a Contempt of one day; however, ll © 
th y were reſolved to proceed for the 
Axrch-biſhops Depul:o, or aniwer tor him 
iclt, took not laces tor lo 1 ho wal £ 
mc 


hc 
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the 
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meaning of deplfo ro be. Archieziſcort 


Fatr0 MILE cit h1t Fid + \\ | CU.LCI VOU takc 
ratio for an Accourt, wi probably he 
might give as t 9 4 pretended to 
be duc to Join tie Matthal, or mn any 
othe Scnic, rwaS NO 2 | WCC. ] a(t- 
ly, you have theſe words, Archier:fco- 
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"Pp | po Otier Bull OPS becaule he might moncd. 
notcontradidt the Sentence, an d memorial 

ot the Kings court, {ul MILLCC tothcu Acts;to Munuumn 
the cnd that by his Submithon he might depreſſre, 
= ourthe King, and mitigate his Anger ; | rake to 

1 yielded tothe Judgment, and pur in {ot - — 

his « C rerics, all cheBiſhops, except London, TT 
otwhich, noticewas taken. Can any thing 

now be clearer than this, that he bath ap- 

reared, ſubmitted to the Ju [omen rt, and 

put 11 Surctics to perform it, and that herc 

could not be any formal accuſation ot T rea 

on. whatlocver the Counticllors might dif 

putc among themiclvs 90 that Fitz Srepren's 
Relation. as to thi 1s matter. iS not onIv con- 

Lar\ tothe h I lon IT 4 cihe C, urt., which 
condemned him not for T rca/on, an | con 
radictorv to himſelt. ar 0 makino the Rela 

on as an Hiſtorian ot wh: ur was«fone 1 chat 
lewhcre himſelf was prelent, mult be fup 

wed towritewhatin truth wa: thc ms rof 

acr, 
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Fat, and not what wasthe Opinion or Dif 
courſe of others ; except he had told us fo. 
Burt this proud Prelate being, as the King 
thought, not ſufficiently humbled by the 
Judgment aforeſaid, nor by many other 
Aferonts put upon him by the King's Offi- 
cers, a new Crime, as I touched betore, is 
found out againſt him, for Accounts, to 
the value of Jo90 Marks, to which he is 


Gr. 9-39. required to anſwer, and to which, faith 


our Queſtioniſt, he gave a dilatory An- 
ſwer ; ſo that the King requires him to 
ſtand ro the ap — of the Court : But 
the Anſwer he gave was this, T hat the 
King knew well enough, that before his 
EleCtion to the Sec of Canterbury, he wa 
dilcharged ; and how the Prince, the Ba 
rons of the Exchequer, and Sir Kobert Lu 

;, Chict Juſtice, gave him a- Diſcharge 
4. all Accounts and ſecular Receipts from 
the King, and fo free and clear, was cho- 
ſen to the See, and would plead the ſame 
no more. Was this now a dilatory An- 
ſwer, and not a clear Diſcharge > What 
doth any Accountant in the Exchequer 
do more 2 Neither could rhe Court expett, 
being cited upon another Buſineſs, he 
ſhould bring his Diſcharge in his Pocket. 
Bur what if this Accuſation had been ue? 
Was this Treaſon > If every Cheater had 
been a I raytor, the King would have 
had cnow to hang > Burt this Storm 
went higher, for Becket finding himlelt 
over-power'd by the King's Party, and 
mena- 
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menacing Words from them, comes it 
his Archiepiſcopal Robes, with a Crols in 
his hand, and appeals to Ro» e; for which, 
he was blamed and ſharply rebuked by 
his old Enemy the Arch-biſhop of Tork ; 
and as Hoveden {aith, by London and others. 
Bur, by his Appeal he avoided all Senten- 
ces could be pronounced againſt him, yer 
left his Enemies and the King much in- 
cenſed againſt him. Gervaſe of Canterbury 
tells you, co/. 13g2. that the King fitting 
upon his Throne, it ſeems in a hurry, for 
the Words are euntes diſcernite, ſaid, go- 
ing forth, Conſider what this perjured 
and contumacious T raytor ought to fufter 
Itur judicatur.T hey went outand gavetheir 
Opinion, for this could be no legal Judg- 
ment, becauſe firſt ir was out of the place 
where the Council fate, and his Ap CCc- 
vented all farther Proceedings, asit was | wo 
held. This is the Sum of the Story, taken our 
of Danie?s Hiſtory upon the Year 1164. as 
he {aith nanticularty delivered according 
wthe Writers of thoſe Times: who thole 
were he tells you in his Preface 5 Hoveden, 
Giraldus Cambrenſis, Mat. Paru, Mat. Weſtm. 
Riſhanger, and others. By this Relation 
you may ſce the Credit of this grave MSS. 
Author, who hath knir together ſo many 
Miſtakes, and different from the Relation 
of others, of, or near the ſame time. Bur 
the Biſhop 1s now gone, though before 
his going the King expoſtulates the mat- 
tr with him; to wn he —_ 

at 
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That he was ſummoned in the Cauſe 
of John, the Marſhal, and would antwer 
to no other, having then made his Ap- 
peal. Neither, to {peak my Mind tree- 
ly, can I ſee how he could be acculed of 
Treaſon ; for, Who was the Acculer} 
The King could not, becauſe by realon 
of the dignity of his Perſon no Aver- 
ment could be made againſt him; nei- 
ther could any man be tryed but by hi 
Pecrs. Now we hear of no Articles ex- 
hibited, no Jury ſummoned, nor no [e- 
gal Proccedings in caſe it had been a Par- 
lament : for, though Mag. Charta was 
not fo pertet as in Henry the Third's 
Time, yet all Hiſtorians agree 'rwas grant- 
ed in Henry the Firſt's Time; of the chic 
Points whereof, Stephen Langton, Arch-bi- 

M:t. Paris ſhop of Canterbury, brought a Copy into 

w111213- the Parliament in King fohbr's Time (a 

{4 24% worthy Prelate he was, though an Italian) 
though it were the Law of the Land be- 
fore; and though the Council of the 
King might, in ſome Miſdemeanours, pro- 
ceed arbitrarily, yet in Trcaſon they 
could not, as is well obſerved by Mr. Set- 

©17. Pr. den, Priv. of Bar. C4. 4- Þa. 19. hurt they 

4 #4 were in thole Calcs to be tryed by ther 

F Equals. Co. 2. I». pag. 5o. tells you, 'rwas 
as ancient as William the Firſt, gives you 

an Example of Roger, Earl of Hereford, (0 

tryed in his Iime. But we have not yet 

done with Fitz. Stephens; for, our Author 

7-7-4% tclls yon, that the King, upon the proud 
Anſwer 
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Anſwer of Becket, charges the Piſhops, 
that together with the Barons, by virtu : 
of their Allegi ance, they would give Juco- 
ment upon the Arch-biſh op. They cx- 
cule chemletves. The King preſleth them. 
Fite- Stexh. Words are, Kex refponſo Ar 
ehiep. accepto inflat Ep: ſeo; u precapiens, & 
obte/tans per Lomagium, & ſidelitatem [Ui 
debitam & juratam ut /imul cum Baron 
de Archieptſcopo (ib: tl nt fſententiam, &c. 
Ths he tranſlates, That the Biſhops, ro- 
rerher with the Barons, would give | Juds . 
ment upon the Arch- biſhop. This apprars 
tw be after his Appea, when the giving 
of Judgment, or medling farther 1a the 
Bulineſs, was refuſed : Lefide the undue 
Tranflation of the Words, whicli fiynific 
no more bur the deſire of the King that 
they would rell him their Opinion rouch- 
nr the Arch-biſhop, I wiſh he would give 
me any good Authority where dritare Re- 
0! ſententiam ( for fb: hcore 15 the ſame ) 
can ſ1gnifhe giving Judgment upon a Cri- 
minal, as he tranſlates them. I know ve- 
ry well, that diftare jrdicinm may be ta- 
ken to deliver any Sentence leifurely. 
Linw. Lb. J. Ne Cler. ve! Mor. vihere it 1s 
all one ef dicere or ſuggerere ſententiam. 
Belide, no fuch Scenic can be affixed ro 
thele Words; for, the King's Queſtion 
rers to them all in general, but cerrain- 
ly the King did not mcan they ſhould all 
pronounce Sentence, but only priv 1tely 
tt] l:m their Thoughts: yer from hence 
N world 
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would our Author infer, that this was a 
Parliament , and that the Biſhops had 
Power to give —_ in Criminal Ca- 
ſes, when he hath proved neither ; be- 
cauſe in Truth, this was ovly an Attempt 
of the King's to draw them to his Party, 
having then Intentions to ſend to Rome 
about this matter. The Words of the 
Biſhop of Chichefrer, which he ſpake to 
Becket aſter his Appcal to Rome , will 
do him as little Service; for they import 
no more, than that the InterdiCt laid up- 
on him and the reſt from doing any 
thing againſt him during his Abſence, 
hindred them from being preſent at ſuch 
Proccedings againſt him as the King re- 
| from them. *Tis not to be 
oubted, but the King would have pret- 
ſed them to deliver their Opinions, whit 
ther his Appeal were Treaſon or not: 
what their Judgment would have been, 
no man knows. If it had been a Parli: 
ment, then ſummons muſt have been 
{ent out for his Appearance, and Procced- 
ings by Bill of Attainder, in a Legiſla- 
tive way, not arbitrary in Caſes Capital. 
Seld. pri. Bar. cap. 4- tag. 10. as belore 
noted. He cloſes this Head of Diſcourſe 
with a pretended Confutation of the 
Author of the Traftate of Pcerage, a 
Book by ſome ſnarl'd at, but by none 
anſwered : but let us examine what they 
both ſay. The Author of the Diſcourle 
of Peerage, tells you, pag. 14- and _ 
what 
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what he faith, by the Authonty of Ju- 


ſtice Doddridge, Six Edward Cook, and cob 2 Inft. 
Mr. Selden, that theſe were only certain 531. Std, 
Recapitulations of the King's Preroga- 197% 


tive and the Peoples Right, then ſought 
to be infringed by the Pope and Cler- 
gy. That theſe Recapitulations were 
avite conſuetudines, 1s confeſled, and that 
that Canon concerning Blood is as an- 
cient in England, as the Conqueſt, our 
Author acknowledgeth , that Gervaſius 
Dorobernenſis reckons this Article amon 

the Laws then eſtabliſhed , from all 
which the Diſcourler of Peerage might 
very well argue. That which was a Cu- 
ſtrom in Henry the Firſts Time, taken 
notice and allowed in Henry the Second's 
Time, and of the beginning whereof 
there 15 no Memorial extant, nor ac- 
count to be given, ought realonably to 
be elteemed as part of the ancicnt Cu- 
ſtom, which is the common Law of the 


Kingdom. All that the grand Queſtion- Gr.q. p- 42 


iſt rhinks fir co reply to this, is, that it 
s little ro his > becauſe this 
Clauſe in Queſtion 15 not a Limitation 
of their Power, but a Priviledge and In- 
dulgence for their Abſence. That this 
Fancy is erroneous, I have before ſhew- 
ed from the natural Senſe of that Clauſe, 
4 alſo, that long before theſe Conſtitu- 
tions they were both by their own Ca- 
non Law, and Cuſtom of the Nation, 
prohibired from being preſent in Caſes 

N 3 and 


( 182 ) 

and Conſultations of Blood , and that 
themiclves admutred NOT O! aly the Libecr- 
ty but the Obligation, by their conſtant 
Obcdicncc given to that Law, and Cu- 
tom in ab lcenting themiclves n thole 
Caſs, as the Author of the Lerner hath 
ailerted, and ſhall by mc be farther 
clearcd in my Anlwer to his Precedents. 
Now. I do not think that this Author 
belicvcth that thde Confſtirunons gave 

cm a vrcater Liberty than they had 
before 3 but it it found them bound 

:ar Stature left them fo, and was as all 
-Mcmative Statutes arc, though not 1n- 


= 


trodvitory of a vew Law, vet arc they 
corroborative of the old, "and, in their 
Oath, they twear One to this Ar- 


ticle a5 well as to the reſt; ro wir, that 

VV. a {. according to their Duty, be 

ail Proceedings in Parliament, 

rot of the Barons CXCOpt 1Nn 

Blood, in which they tell us 

3, that it was not lawful for them 

{cnt at any hand; ſo that upon 

Allowance, there was more than a 

erty, for there was a Law againſt 

ofide, coull this Senſe be al- 

ed, ir would no way ſerve to make 

god his main Hyvpotnchs, that they 

rigche be preſent mill the definitive Sen- 

tence came to be given : for, if the Lav 

were 051:gatorv as to any part, why rot 
LO CYCLY Pail 0 IT 2 
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Our Aurhor is as linle fortunate in his 6r.4-3- 42: 


attempt to evade the Authoriry of Roger 
Hoveden pag. 49. who faith, That *twas 
agreed in the Synod at Weſtminſter, that no 
Clergy-man ſhould agitare Judiciun ſan- 
guinis, He rels you this was part of a 
Canon agreed at Toledo, which Ricard, 
Archbiſhop of Canterbury thought fit to 
have received here, and, I think would 
inferr, that here was no more done then 
a Propolal of this ro be received, nor that 
ew as ſo. But it we will believe Cervas. 


Wordsare, Hoc concilio ad 
emendationem ecclefie Angli- 
ce aſſenſu Domini Regis 
f Primozum omnium Regal 
"a hec promulgata ſunt capitula. 


Among which one 1s. His 


"7 Dorbernenfis, in 22 H.2 fo. 1429. An.11 75: Ger. Dor. 
he will tel you, they wentmuch tarther. His 4n. 1175 


Legis wigorem habeat quic- 
it de « nſrlt1 ty de come 
fer. Maen. 05 Reipubl. cCOmm- 
munz jponſone aut horitate 
Regis froe prineipts proce- 
dente »ſte fuerrt dofunitum 
G& approbatun. id Bratton 


2 gut in Jacrts ordinibuts conſtitutt lib. 1. cap. 1. 

hy ſunt judicium languinis agi- 

tare non licet, wide prohibemns ne aut per- 
_ ſe membrorum truncationes faciant aut in- 
® Wl ferendas judicent. Here is not only a Propo- 
al!” ; | ya 

-@ I {tion ofthe Arch-biſhop but an Aflentand 
1. | Promulgation of the lame, by the King and 
'ke chief of the Kingdom. And, the true Senlc 
iy | 2 thatCanon, which being ſo conhrm'd, 
» 4 had the force of a Law, is, Thar Clergy- 
men ſhould not agitare, or medle in any 
g's Tryal of Blood; which certainly extends to 


Preliminaries, but are prohibited ro make 
Amputations themaſelyes, or give their Opt- 
N + mon, 
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nion, or Judgrnent that ſuch ARTE 
ought to be made by others. T her pre- 
ſence at fuch Trials was unlawtull ( Non 
licet) and their Afting prohibited. 

So at laſt I have done with this claule; 
and have ſhewd that it is not indulgent but 
reſtritive; that it was a cuſtom in H. 1, 
time, {worn to at Clarendon, publiſhed at 
Wefminſer 17 years after, and, by all this 
made parr of the Law of the Nation ; have 
an{wered all his Subterfuges, and Evalt- 
ons, have ſhewed the Interpretation | 
have given was always received. I ex- 
pet now {o much Ingenuity in this Au- 
thor, that he will either yicld ro my 
Senſe, or give another, agrecable to rhe 
Rules of Grammar, and the proper 
Sienthcation of the Words; and not take 
the Liberty to explain them ar his Pleaſure, 
and confound Voices, Moods and Num- 
bers : Infomuch, that this Statute will re- 
main Teſftimonium irrefragabile (till; and 
I am (ure, if he obſerves his due bounds he 
muſt give an Interpretation equipollent to 
towhar I have given. So hard it is for the 
greateſt Wits ro maintain an ill Cauſe. 

I come now to the Conſideration of the 
Proteſtation made in the Parliament held 
in 11. R. 2. which our Author ſaith, much 
cleareth the whole Buſinebs, eſpecially the 
preface therot ; forthe omiſhon of which he 
blames the Authorof the Letter. I ſhall give 
it you in Engiſh, which our Author hath 
not thought fitto do, and by that means 
dept. - 
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deprived many of his Readers of means to 
makeatrue Judgment of it. 

* 3n the Name of God, Amer. For as 
* much as by the Law and Cuſtom of 
* the Kingdom of England, it belongs 
* to the Arch-biſhop of Canterbury, tor 
* the time being, as alſo to the reſt 
© of his Suffragans, Fellow-Brethren, and 
« Fellow-Biſhops, with the — jOrs 
« and other Prelats whateyer, w hold 
* of the King by Barony, as Peers ofthe 
* forelaid Kingdom , to be perſonally 
« preſent in the Parliaments of the King 
* whatloever, and there, with the reſt of 


* the Peers, and others that have right N.B. who 
*.to be there preſent concerning the were theſe 
* arduous Aﬀairs of the Nation, and con. 5? 


* cerning other things there uſualy to be 
* treated of to Conſul Treat, Ordain, 
* Appoint and Define, and other things 
* to do, which there in time of Parlia- 
© ment are prepared, or fitted to be done. 
* In all and fingular of which, We, 
* William Arch-biſhop of Canterbury Pri- 
mate of England, and Legate Apo- 
ſtolical for our ſelves, our Suffragans 
our Felow-Biſhops, and Fellow-Brethren 
« 25 alſo for the Abbots Priors and all 
the foreſaid Prelates, do proteſt, and 
every one of them doth rocelk, who 
* either by himſelf, or his Proftor ſhall 

be here Preſent at this time publickly 
* and expreſly that we intend , and 
* eycry one of us will in this preſent 
Par - 
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* Parliament, and others as Peers of tlie 
forc-{aid Kingdom after our atcujtom- 
ed manner , be preient to Conſult 
Treat, Ordain, and Define, and all 
other things, ro exerciſe together with 
the. reſt that have right to be preſent 
in the ſame: The Condition, State, 
and Order of us, and every one of us, 
being {till ſaved. Bur, for as much 
as in this preſent Parliament, fome 
" matters ate to be treated of, in which 
it is not lawful for us, or any of them, 
according to the Decrees of the Ho- 
' Iy Church, and the Canons thereof, 
to be at any hand pcrionally prelent. 
For which Reaſon, we for our ſcly 
" and for cvery of them, do proteſt, _ 
every one ot them here doth allo 
proteſt, That we intend not, tor will, 
* (becauſe according to the Law we\ cannot 
" nor ought nct iy preſent in this preſent 
Parlament whit ſuc h matters are, or ſhall 
" && treated of: but that we, andere 
one of them, will upon that occaſion 
all tagether abſent our ſelves, our right 
of Peerage, and of theirs, as to our, 
and their being preſent 1n the ſaid 
Parliament, ' and as to our, and eve- 
ry of their cxcrcihing, and doing all 
* and {ingular things, owr, and their or- 
der in all things allways pteſerved. And 
we farther protclt, and every one of 
* them proteſterh, that by reaſon of this 
* our abſc:1ce we do not intcnd,neither doth 
any 
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« any one of them intend, of will, that 
« the - Trials, or Proceedings had, or to 
& be had, in this preſent Parliamefit, 
© upon thoſe aforclaid matters in which 
« we cannot, nor ought not ( as is premiled } 
© be preſent, as much as in us lyes, or 
& any of them lycs, ſhall in times to 
* come be any way unpugned, weaken- 
© ed, or broken. 

He tells you, that this Proteſtation, ſa- Gr. g.p.47, 
ving the legall Formalitics conſiſts of 
three parts. 

Firſt a declaration of their undoubted 
Right as Pecrs of the Realmyby virue 
of their Baronics, ro fit, and Vote, in all 
Debates in Parliament. Where by the 
way the words are de Kegni negotiis 
not omnibus, of the affairs of the King- 
dom, not all of them, and aliquibus may 
as well be underſtood as onmibas : and 
this appears ſoon atter upon their own 
ſhewing ; for they rell you they intend 
to be preſent in this and all other Par- 
liaments, and preſently after tell you it is 
not lawful for them to be preſent in this 
Parliament while ſuch matters were hand- 
led ro inrend to be preſent , and then 
tel] you that *ris not lawful to be pre- 
ſent in this Parliament ſhews that their 
Power was limited, and not univerſal : 
howeycr upon this Proteſtation they went 
out at thc Begining, and madeno Proft- 
or; for, they tell you, they ought not 
to be perſonally prelene at any hand 
whcrc 
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where fch Aﬀairs are or would be 

treated of, which certainly was before the 

definitive ſentence; fo that the Canon 
required their ablence at Preliminari 
accordiug to the ſenſe of all times t 

theſe new expounders came in place. 

I] will not here dil- 

My. Hunt tells you, p. 87. that putc whether this Pro- 


if chis be a Law it 1s a Law only refſtation be an atod 
for char caſc. "Tis true, the Fro- 


Parliament: with Sub- 
reſtation, a5 ſuch, was perſonal to _ 
them butche Canons I hope that Million to better Judg- 
put them upon a Non licet and de ments, I think it hard 


jure non _paſjamus were nor per- that what was intend- 
ſonal alſo; for here 1s a Protnbt= 4 © a Proteſtation 
tion, both by the Canon, Com- ſhould by Conſtrut 
mon and Starute Law. ou y VOonuucy- 
on be advanced to an 
AQ, no more than his preſent Majeſtic 
Concelhions, upon the defire of the Lords 
and Commons, in the caſe of ſome of 
the late TI raitors, ſhould have the like con- 
ſtruction; and the entring into the Roll 
by the Clerk, was no more then cntring 

into the Lords Journal now. 

But, ſince our Author hath made his 
Obſervations, let him give me leave 
allo to make mine. Firſt, This protel- 
ration 15 cunningly worded by their own 
Direction, therefore their calling them- 
ſelves Pecrs of the Realm doth not make 
them ſuch in any new {ſenſe; neither 
doth cntring in their Journal Book do 
more than make it a Record, and ren- 
der them liable ro Puniſhment, it any 
ting unkt in it ſhall be taken _ 
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An example of this we have in the 
Biſhops Proteſtation, 41641. That 'af 
Laws to be made in their forced Abſence 
ſhould be woid: which could not any 
way weaken them, or ours here, that they 
ſhould be good, any ways [{trengrthen thoſe 
Laws then made. The next thing obſecr- 
vable is, that he faith, "I is their un- 
doubted Right, as Peers of the __ 
by virtuc of their Baronics, to fic an 

yote in. all Debates in Parliament. In 
which Afſertion , he begs two things: 
firſt, That they fit there by Vertue f 
their Baronics, whereas he hath nor 
proved they ever had any, cxcept tenere 
fcut, or quaſi per Baroniam, or per ſerviti- 
un Baronie, be cquivalcnt with eſe Baro- 
nem, which I cannot calily admir, 
though they call themſelves fo, and in 
ordinary Speech may be {o called by others, 
that Queſtion having never been determi- 
ned though admitted in Plcading by 
Counſel.) The Reaſons of my Doubs I 
have given in my firſt Chapter, and ſhall 
ſubmit them to more learned Judgments. 
They ſay, here they fit as Barons, bur 
allow that they have no Right to A, 
in thoſe Caſes then in Apitation : and® 
notwithſtanding, it ſhould be true, thar 
William the Firlt divided the Kingdom 
into Counties and Baronies, to hold of 
him in Capitez a County to contain twen- 
ty Knights Fees, a Barony thirtcen, or 
thereabout : it doth not appear that eyc- 


ry 
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Biſhop had thirteen Knights Fees, or 
h 1at ſome of them had not "aboye wen 
ty, yet all of them held cqually 
Capite, fcrit Brroniam, and latc hes 
among the Nobility, as Aflociates to 
them. I ſhall farther obſerve, that their 
Right to fit and vote there was mvre 0. 
fito, as they had uſually done, and this 
with a Salvo, or Saving to their State and 
Order : ſo thar except Ott Author had 
firſt proved that '"twas their uſual manner 
to vote and judge in matters of Blok; 
and that this was avgrceable ro their 
_ and Order which themſelves de- 

he hath done nothing: for, they 
nd not to any other Right but 
what they uſually enjoved, and what 
was agrccab F to their State and Order. 
Ler now our Author take what Advan- 
tage he can from the Preface to the 
Proteſtation ; for che Omithon of which, 
he fo rauch blames the Pen-man of the 
Letter. 

The ſ{ccond matter he affirms and at- 
tempts to prove, 18, that their abſenting 
themlelves was m: rely in obedience to 
the Canons of the Church, and not out 
of Reſpe&t to any other Pry Yer Sir 
William B tker's Continuer, pag. 47Þ. utt. 
Edit. faith, their Abſence was not from 
their Obedience to the Canon-Law only, 
bur according to the Prattiſe of the King: 
dom to this day: by which it ſeems, he 
look'd upon it as the common Prattite 


for 
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for them to do ſo. For, he tells you, 
was impolhible they ſhould claim fuch a 
Kighe by virtue of their Baronies, or 
that the Lords ſhould allow tuch a Prote- 
ſtation if there were any other Law 
againſt them then in force : And thar if 
this Proteſtation were a Law, the Caſc 
was more ſtrong on their ſide: for, then 
it declares they had that Right they pre- 
tended to, by Law. Should I admut this 
for once > Doth it not allo as folemnly 
declare, that in Caſes of Blood they are 
barred by the Canom-Law, and fo make 
that Bar a part of rhe matrer enafted. Bur 
for a fuller Anſwer and Diſcharge << 
what he urgeth, withour repeating what [ 
have ſaid before, as to the Proteftarion it 
felt, let me pur im in mind, what I 
doubt not he knows, that all Arguments 
ab impoſſbitt, or DeduQions ad impoſſwite, 
are the weakeſt ways of deer >. 
and neyer uſed where any other can be 
brought, which at beſt, in this Caſe, can 
only aroue a Neglett in the Lords. 

3ur ſecondly, he may be advertiſcd, 
that all protcſtations are entered accord- 
ing to the deſire of the Proteſtors, and 
not made an Aft of the Houle. Laſtly 
all this is but what they uſually did, and 
hath not relation to any other Martrer 
than what was their Cuſtom, and was 
zprecable to their Srare and order, which 
was to abſent rhemclyes in caſes of Blood. 


His 
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Gr.q-p. 51, His Digreſſion afterward for for twd 
$2, Ofc < ys _—_ _ _ __ L, 
e Pope, or his Legate ta diſpenſe wi 

6+.4-p.48. Irregulariry, which here he calls a Penalty; 
in another place, the SanCtion it (elf, to- 
— with the my of the Canon- 
w, ſcrves in my Judgment to no 06- 
ther end, but to ſhew, the Biſhops 
were generally Time-ſcryers, and forced 
Policy and Religion to bend to thar 
turns; forgetting that nothing is profits 
able which is not firſt Juſt. However, 
we do not hear of any Dilpenſation grant- 
ed here either by the Pope or his Lo 
and I would be glad this Author did let 
us know that his Opinion is, that the 
Pope or Legate, have a legal Power to 
to diſpence with thoſe Canons eſtabliſhed 
in Councils, and received by a Nation. 
I always did believe, that thoſe that 
attributed to the Pope a greater Power 
then I do, did not look upon him under 
any other Notion than as one truſted to 

| keep, and not to break the Canons. 
| Having thus cared the Proteſtati- 
| on from his Objeftions, let us examine 
Gr.q.p.qr. be clear meaning of it. This Author 
faith that the very reading it is ſufficient to 
convince any man that the Canons were 
the onlycaule of their abſence. F will not 
deny but that tz might him ; but do 
not believe it hath Reaſon to force others 
to be of this mind: For, if two Laws were 
againſt them,-to wit, the Canon-Law on 
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the Common-Law, confirmed in Parlia- 
ment, 'twas not unuſual for thoſc fort of 
men to exprels which of them they had 
molt mind to. Bur beſide this, I find no 
Abſurdity to affirm they took notice of 
both, though more obſcurely of the laſt : 
by a Non /icet to the one, by a be jurs 
non poſumng. to the other. 'T is not law- 
ful for us at any hand, by the firſt, vis. 
the Canons, which are xo us a greater 
Law than any other. Next, by the 1 of 
the Land, de jure non poſſumug. Nor that 
in it {elf our Preſence in all Caſes were un- 
lawful, if the Canons were not in the way. 
But there is alſo another Law which pro- 
hibirs us from being preſent in thoſe Ca- 
les 1n which otherwile we might have 
thought it reaſonable to have given our 
Aſhiſtance, who are no ſuch ſtrict Obſer- 
vers of the Canons, when is for our Ad- 
vantage to break them. 

| might now procced to the Examinati- 
on of his Iaſt Head ; How far the Canon 
Law is at this day binding. Bur, becauſe 
[ would not leave any thing untaken no- 
tice of, - he thinks fit to make uſe of tor the 
ſtrengthening his Cauſe, I ſhall ſpeak 
ſomething to what he farther urgerh. 

He tells you out of Knighton, That this 6r. 9.3. 53; 
Parliamene was called Parliumentum fine 
Miericordia, and that many Circumſtan- 
& concurred, which might make the 
Lords willing to admic of their Proteſtari- 
on, becauſe their _—_ might procced 
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better againſt the King's Miniſters. He 
need not have urged Inducements to per- 
ſwade the Lords to admit of their Prote- 
ſtation, except he had firſt ſhewed th 
had Power to have refuſed it. Bur by this 
Inducement he infinuares, that the Biſhops 
would probably have obſtrufted Juſtice 
againſt thole wicked Miniſters about the 
King. What the Accuſation was, for 
which ſome of them were executed, [ ſhall 
let you ſeek in the Hiſtorians of thoſe 
times, being unwilling to rake into that 
Puddle any dceper. I ſhall therctore leave 
this Parliament and the myſterious Ca- 
nons, as our Author well calls them, and 
come to the Anti-Parliament to this, held 
in 21 R. 2. where, as he faith, the King 
had a Mind to undoe what was done in 
the Parliament in 11 R.2. which Intent- 
on, this Author ſaith, he had kept in his 
Mmd ten Years, by being willing to ler 
the Biſhops be abſent in 11. that he might 
have that prerence ro Queſtion in Hh 
Anti-Parliament, the things then done. 
An undecent Charge he lays upon the 
King, if it be well conſidered. 

The Declaration, by help of the Bi- 
ſhops, that the King's Pardon granted in 
Parliament, in 11. was revocable by the 
King, was the Labour of his Miniſters in 

'» which thoſe Miniſters prevailed in 
'7e; but their Adﬀtions, with 
Murrher of the D. of Gb- 

King's Uncle, bred fuch 2 

Jea- 


4% 3 
Jcaloufie and Diſtruſt berween the King 
and his People, that I may call it the 
firſt Stone which left not rolling rill it end- 
ed in the Ruine of that poor Prince, 
who continued not King much more than 
a Year afier, and was foon after the De- 
rivation of his Crown deprived of his 
Life alſo. 

Whar Art was uſed to make that Par- 
liament {ublervient to their ends, I nced 
not tell you. One of the firſt Artemprs 
was ( what I rouched before ) ro make 
Pardons granted by the King in Parlia- 
ment, reyocable at his Pleature; in this 
the Clergy were very inſtrumental. Afr 
this, the Commons come to do their 
Pants, and they reprclent , that divers 
———_ had been undone heretofore, 

that the Clergy were not there pre- 
ſent ; and therefore pray they might ap- 
point ſore common Profor, with {uffici- 
ent Authority ro that Purpoſe. From 
hence he infers two things : 

Hhrſt, 'T hat the Commons thought cheir 
Preſence neceſſary, becauſe Judgments had 
been undone for want of it : [Therefore 
their Concurrence in Judgment wasthought 
neceſſary tro make a Judgment valid. _ 

Secondly, That they ſhould therefore” 
make a common Proftor. This is ſtrange Lo- 
gick: Their Preſence was thought neceſlary, 
and Judgmenes undone for want of it ; 
theretore,, they ought to be preſent, I 
think,” ought ro have been the Conſe- 
O 2 quent'z 
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curent : but the Commons pray that in 
thar reſpect they ſhould make a Protfer. 
| thould think now, the rwue Inference 
ought to have bcen, Ihe Biſhops and 
Clergy ought not to be perſonally pre- 
ſent in Caſes of Blood, yet becaule it 1s hit 
they ſhould be repreſented, at leaſt in ſome 
Cafes, let them nominate a common Pro- 
for, ro be in their itcad ; where their Con- 
currence is neceſlary. "This is Senſe, the 
ethcr 15 contradiqory. 

Tis evident by this Petition of the 
Cornmons, that matter of Blood was to be 
rrcatcd of ; for there needed no Proffor for 
ary other uſe, fince themſelves might 
have been preſent. And I think it very 
clear by the Year-book, in 19 E. 4. that 
when -Iflue was once jovned, 'rwas their 
Duty to abſent themſclyes. For, that 
Book 1s, that the Peer queſtioned may 
p1-ad not quilry, and then the Biſhops to 
icyart ; fo that it is plain they were notto 
Voc after Iſſuc jovned in marters of 
3lood. yo Hakew: it n Ns Modus Tenend. 
%1g. 54. before cited, faith, That ro our 

ys, when Queſtion is had of the Artain- 
:or of anv Pcer, the Biſhops are to depart. 

[ow I rake the Law to be all one, what 
14:uc 15 jovned in a Capital Accuſation, io 

there be any upon which the Court 
ay proceed to t a'nination of the Caule, 

| to Judgment accortingl v, 

s ro our purpole in the caſc of the 

i; of Danty,. he plcads the King's Pat- 
con, 
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don, the King' \Counke, or the Commor) 
demur. The matter then in If11;c 0p, 
the Demurrer, is, whether the Pardon is 
good 1N Law; upon which; the -Bt hops, 
according tO 19E. 4+ arc to £0 out; Le- 
cauſe, if the Pardon be , tourd invalid, 
tact mult Sentence t Dcat F he pro- 
nounced againlt the Cr 1minal : tor, I take 
the Law to be, {hat the pleading a 
Pardon in Bar upon an Enditment or 
Impeachment, 1s a Cont ellion that all tlc 
matters contan'd n the Endictmcnt or 
Imp:achment arc truc, and he ſhail never 
be admirred to picad Not Guilty after- 
ward. Put this by the way. Our Qucſli- 
on 15 about the Commons Petitio! 
that they would make a Progor, which 
being 11 matter of Blood, the Author ot 
the Letter faith, was the only tumc; 

ther this was Error temporis, a5 one {ait! 
the Error af that time, or an inconfid: 
rate raſh Deſire of the Common: ;\ AS ati 
ther, 15 not neceflary to enquire : for, it 
doch not appear, that any Capital Jud; 
ments had been reverlc d by realon ct 
their Abſence, ſo that their delire fails in 
the ground of it, it they mcant of Capi- 
tal ones: for, the firlt Judgment _ 
the Spencers was affirmed in 1 Ed. 3. and 
the Reverſal made 15 Fd. 2. was made 
null ; ſo that the Commons Ti cems were 
Ignorant in that, and might be unad viled , 
in the reſt, as they lomctime have bcen. 
Belide, if he confule Sir Edw.rd Coke in 
Q } [1:5 
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Co. 2 Int, his 2 Inftit. cap. de Afportatis religioſor. 


pag. 586. he doth well excuſe the Com- 
mons in ſhewing that the Biſhops were pre- 
ſcat at the Charge againſt. the $, encers in 
i Fd. 2. {o that the Commons might not 
know how tar the Biſhops were conuſant 
of the thing, and Jooking only on the 
out-f1de, were ignorant of che Att in 1 E. }. 
for the Dilcourlcr faith , there were no 
more. 

No, replycs the Grand Queſtionift, not 
in his Study, but the Commons might 
know of more, for we have not all the 
Rolls. What then > This at beſt is but 
a Surmilc, and the rwo Judgments againſt 
the two FSrencers were enough to make 
their Allegation truce, that divers Jucs: 
ments had been reverſed for that caule; 
though it be not to cxcule their Iono- 
rance in not knowing that the firſt 
Judgment againſt them was revived by 
che Stature of 1 Fd. 3. And it ſcems 
ſirange to me, that he that had lo much 
Reverence for the then Houſe of Com- 
mons, ſhould have {ſo little Reſpeft w 
the Opinion of both Houles now : for, 
the Commons unanimouſly voted, T hat 
the B.ſhops ought not to be preſent at an 
Debate CONCernmg the Earl of Danby, or 
the Lords in the Tower, by them impeach- 
ed of Treaſon. Journ. of Parl. pag. 258. and 
267. The Lords, about the fame time, 
voted, That the B.ſhops were to go out 
when their LordFtips proceeded to examine 
Gmitty, 
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Guilty, or Not Guilty. This Author, with 
great Confidence, and little Reſpect, af- 
hrms, they have right to ſtay till the 
definitive Sentence is to be given. 

But, let me now admit that it was 
reaſonable in the Houſe of Commons to 
move that they might make a Prottor, 
and thar the Biſhops had alſo Right to 
nominate one in Capital Caſes, yet cer- 
tainly, when they all ny thee y: Low Fred 
rogether, *rwas in their Choice whether 
they would make any or no; and con- 
ſequently, their omitring it, as in 11 R. 2. 
could be no cauſe tro reverſe a Judg- 
ment, as the Commons alledged. The 
Reaſon is, as I rouched before, becauſe 
they take notice of the matter in Queſti- 
on, by hearing the Acculſation read, 
which is always done before they go 
away, which is enough to make an 
Att good, and to be ſaid to pals by thar 
Conſent, becauſe they voluntarily ablent 
themſelves, though with Allowance of the 
Lords, where their Preſence is not lawtul. 
Vid. Co. 2. Inf. de Affort. Relig. pag. 586. 
$o that the Reaſon of the Houſe of Com- 
mons was every way weak and unſound. 

In the next place, let me examine what 
the Office of a Prottor is, being made. 

It is plain by the Imperial Law, that a 
Proftor 1s in the Nature of an Attorney, 
to appear, and make Anſwer in the name 
of his Client, to ſuch things as the Courr 
ſhall think fit to demand ; bur never, 
O4 by 
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by thar, or any other, had he Power to 
over-rule or contradict what was the 
lenſe of the Courr. 

I have ſcen' ſome ancient Precedents 
of Perſons under the degree of Noble 
men, made Prottors by the Biſhops ; for 
which, conſult Mr. Selder?s Privil. of the 
Baron. pag. 5. Hon. of the Lords $jir. 
pay. 27. Elf. Mod. pag. 16. But in all 
Calcs I have met wich the ancicnt form 
runs thus. Art the Parliament at Carliſe 
ander Edward the Firſt, the Words arc, Ad 
conſentiendum quod tunc tbidem per dicos 
Prelatos & Proceres contigerit ozdinart, 
Another” in Edward the Hirft's time, in 
a Parliament at Feſfm. runs thus. Ab 
comparendum & audiendum pro nobis in 
hoc Parliamento traganda £ conſentienda, 
So that their Power was bur ro appcat 
and hcar for them what by others were 
to be treated, and conſcnted to. Ac- 
cordingly Mr. Selden faith, that in At- 
rainders upon Appeal, they made their 
Prottors tor aſſenting in Parliament: I hear 
nothing of diſſenting. Sell. Privil. Bar. 


- pag. 5. 


Neither is i reaſonable to believe, 
the Lords would ſuffer awy Commonet 
to fit, and votre among, them as Judg- 
cs; neither do we read of any place 
where fuch a Proftor was to fit, having 
no righr of his own to be there. If 
vou will ſay lic was to fit upon the 
Biſhops Bench, and thcre to give his 


p 


Votre, 
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Vote, give the Biſhops Power, by 
their ſimple deed, to give place and yore 
in Parliament; which is as much as the 
King can do by his Letters Patents, and 
by which, the Patentec is enobled. Nei- 
ther 1s it juſt to think they could any 
way transfer a Right for others to judge 
for them, where themſelves were prohu- 
bired ro be preſent or judge. 


It appcars, that in the Parliament in Perie aric. 
49th. of Henry the Third, there were a ©'9s 
hundred and twcnty Biſhops, Abbors 

, : > Calender. 
Priors, and Deans : tis not like there p. 55. and 
were many fewer in 21 Richard the Sc- 160. 


cond,who was not long, after him. Can any 
one now think the Lords would ſuffer 
Thomas Percy to diſpoſe of a hundred and 
twenty Votes? It bad been much fafcr 
to have Jet the Clergy to have been 
perſonally preſent, than to unite in one 
man a power to over-ballance them all. 
I think it probable, for the Reaſons be- 
fore given, that their Protor cither (ate 
among the mean Officers, or that 1n 
thoſe times the Lords and Commons ſatc 
togerher, and that this Percy was onc 
of thole that ſerved for his Country. 
But againſt this is urged, that in Edward 
the Thitd's Time there were diſtin 
Houſes ; though before that Time they 
might {it rogerher. Six Eg. Coke, Prin, and 


Vid. Rot. Clavf. 12 E. 2. m. $. dorſp. Audley's Caſe judic. per Pre- 
larry Comites Barones, OF totam communitatem Regnt. yet no A& 
Fd. bic p. 133- Vid. etiam Rot. Parl. $0. Ed. 3+ t 131. O& 189. 


Caron Pofth, f. 345+ Eliz. Burgh's Cafe, 


Seld. tit. 
h:s. p. 685. 


Ger. Tilb. 
Freq, Mat. 
Paru. 
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others, are of Opinion, they fate toge. 
ther far in Frm the Third's Time: 
why may not that be extended to his 
Son Richard the Second, the exaCt time 
when they divided being not fo exattly 
agrecd upon ? 

I have before ſhewed out of Mr. Pe. 
tit, Rot. Pdrl. 2 Henry the Fifth, pars 2. 
n. 19. that the Commonalty have ever 
been accounted a part of the Parliament, 
have allo ſhewed out of Cambden, Set. 
den, avd others, that Baronagium com- 
prehended both Lords and Commong, 
and in all Hiſtories of thoſe Times you 
ſhall frequently mect with Conciliuim Bu 
romm, Baronagium, and the like. Mr. 


| 
Selden wells you, Tit. Hon. part 2. chap. 5. * 
70. 16. pag. 689. that the Burgeſles a i © 
ſome good Towns, as well as the Cinque- i © 
Ports, which ſtill retain the ſame name, © 
were called Barons. In the ſeventeent I * 
of King John, dorſ. clauf. memb. 7. Be C 
ronib. Germuthe Gipſwjici Norwici, &c. i ® 
Mat. Paris, Anno 125}. pag. 853. {peaki p 
of the Citizens of London , Sy h 4 
Words, (being engliſhed) Whom forthe © 
Dignity of the Ciry, and the anal 
Liberties of the ſame, we uſua = 
Barons. Of this Identity of Names wil 
can give no better account, than becauſe Wh 
they were uſually joyned with the other the 
Barons in great Councils, of which there the 
were alſo two forts. Gervaſins Tilhurienss *c 
part 2. cp. 13. ſpeaks of Barones _ by 
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and minercs. Fitz-Steph. cap. 11. mecnti- 
ons ſecunde dignitatis Barones. In che 
Mag. Char. of King John, Mat. Par. Anno 


1215. mentions a Summons to 
'E a Common Counſel of the 
reater Barons by the King's 

rit, and of other Tenants in 
Cap. which were Barones mino- 


res by the Sheriff, but all of 


them comprehended under the 


Whether this was 
meant of a Parliament 
or other Council, noe 
marerial to this point, 
the Reaſon being the 
ſame 45 to meeting 
upon Summons to the 
oenc or other. 


RSS _F 7 or veer 


SET 


general Name of Barones or* 
Baronagtum ; under which ge- 
neral Name, all mecting who had any 
Right ro come, cither as Birons or Free- 
holders, we have no rcalon to believe 
they did not all fit together in the fame 
Counſel, whcreunto they were {ſummon- 
ed under the ſame Name. The old Mo- 
du, put out in Eng/ih by Hakewell, with 


his iceming Approbation of the Book, pa. 18. 


ith, in his Chapter concerning Caſes 
and Judgments that are heard, that eve- 
7 degree might go by it (elf, and con- 
der of it; by which it appears, they 
then fate together. 6 Edw. 3. Eng. p. 96. 
and 99. faith, in rwo Parliaments they 
went apart, and in one gave Subſidies 
apart. The Calc is in 5o Edward 3. 


þ where the cauſe of Summons being ſhew'd, 
cher} ie Commons were willed to withdraw to 
here cir ancient place, and conſulr among 
jonk themſelves, proves no more than that 
jor they had a place to go ro when 'twas 
and * they ſhould conſult apart, not that they 


always 
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alwavs did ſo; no more than it doth that 
the Prelates fate not among the Lords, 
becauſe they lometimes went apart, and 
had a placc ro go to as well as the Com- 
mons. We know, that 7 Jacobi, when 

Prince Henry was created Prince of Wales, 
they all fate together in t! * Court 
Requeſts, and may Jo arnain when the 
King plcaſcth. 

I have now done with this rather curi- 
ous than necetlary Queſtion, which I had 
not touched upon, had not Pe rcys place 
in Parliament given me occaſion a little 
to ſcarch into it. Yet I think it not amis 
hcre to inſert the Prayer of the Cam- 
mons, and the form « the Proxy, made 
by the Clergy to Sir Thomas Percy, in 
21 Rich. 2. memb. 6. no. Q. as 1t 1$ at large 
upon the Record, thi! rhe Reader may 
be ablc to gtve a rational Judgment both 
what his Powcr was, and how the Clergy 
were repreſented by him. 

The Commons firſt pray the Kin 
that whereas divers Judgments and Or 
dinances before time, made in the time 
of his Progenitors, had been recalted and 

made null becauſe the F2ats of 

N. R. Tis plan, by the Clergy were nn» pref. nt, Ct 

Clergy 'cre was more your ceo prierent aulkop que pour 
meant than mc Br- | 

ſhop: cady @ we (urety de (a perſon, + ſalvation 

Abbors were re-koned =BY ſon royatm les Prelates, 

as part of the Clergy, & le Clergy ferroient un Pro- 

uPPotc. curatcur avec povoir ſufficient 

potur conſentir en /u7 nome, 4 

rUMICS 
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tantes thoſes, & ordonances a juſtifier en cef 
preſent Parlament, & que ſur ceo chacun 
ſeigneur ſpirituel diront plemment ſon avis. 
Sur quoy te ditts ſeignenrs ſpirituels commet- 
terent leur j tein povoir generalment a un lay 
perſonne, & nomerent an eſpecial T homas 
Percy Chevalier, & ſur ceo baillerent au 
Koy une ſchedule contenant leur povoir, Lt 
quelle noſtre ſeignewr le roy recent & com- * 
manda ( le dit. Mardy ) eftre entre de re- 
cord, en rolle de Parlement de quelle cedule 
la fozm ſenſuic, 

Nos T homas Cantuarienſis, & Robertus 
bor. Archiepiſcopi ac prelati , & Clerici 
wrinſque provincie Cantuar. & Eborac. jure 
ecclefarum earundem habentes jus inter ef- 
fſendi in fingulu Parlaments Domini noftri 
Regis, & regni Angl. pro tempore celebran- 
ds, nec non tratandi, & expediendi in eif- 
dem quantum ad ſingula in inftanti Parlamen- 
to pro tatu & honore Domini noftri Regis nec 
non Regalia ſue, ac quiete, & pace, & tran- 
quillitate regni judicialiter juſtificand. Vene- 
rabifi viro Domino TI homa de Percy Mzl. 
notram 1 lenarie committimus poteſtatem: ita 
ut ſingula per ipſum fatta in premiſs perpe- 
thu temporibus habeantnr. 

It is obſervable in this Prayer, the 
Commons recite Ordinances as well as 
Judgments, ro have been made null by 
tcalon of the Biſhops Abſence, and com- 
prehended not Ju gments alone. Now 
of what Laticude Ordinances were ta- 
ken, whether temporary, or otherwiſe 


look'd 
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look'd upon as Laws, is not very cer- 


tain. 
Secondly, they defire ſuch a Proftor 
as might re Power to content to fuch 
things as ſhould be done. 

T hirdly, they naming a Lay-man who 
had no Kight of his own to fit there, 
and giving the King a Schedule of their 
Procuration, was enough ro make their 
Right be preſerved to them without any 
explicite Conſene by their Prottor , or 
perhaps his being ſo much as preſent at 


any Debate. 

Gr.4-Þ 57+ Bur I now proceed to obſerve how 
ready our Author is tro pick what Ad- 
vantage he can againſt the Author of 
the Diſcourſe of Peerage, from the words 
by him quored out of the Manutcript Hi- 
ſtory written by the Abbot of Motros in 
Scotland, where the King of England (ent 

Sir William Biſhop Fox, as I remember, to meat with 

Dromnd's the King of Scotland, James the Founh, 

- peg he Fen there, rouching a Match between the 

_ Children of thoſe two Princes. *Tis a 

pag. 200, Book to be ſeen in ſome frw hands, and 

alt. Edit. writes of the Parliamenc in 21 KR. 2. The 

m—_ Author of the Diſcourle, pag. 20. tells 

pag. 2», You, that that Manuſcript Author blames 
the Prelates much for the Opinion they 
gave generally about the Reyocation of 
Pardons : but in this, as in many 
Authorities that make againſt him, our 
Author curtails the Words, and cites no 
more than makes for his turn. - . The 

Wotds 
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Words at large are thele : Dederunt ergo 
hecum judicio ſanguins in hoc fatto. Ita quod 
dubitabatur 4 pluribus ſi non incurrerent in 
penam irregularitatis pro negotio memorato z 
unde contigit quod propter iſtud minus j ecca- 
tum inciderent in aliud majus peccatum con- 
ſequentur, ut laicam perſonam conſtituerent 
procuratorem pro iiſdem qui illorum vice con- 
ſentirent ad judicium ſanguinis dandum in 
ito Parliamento fi neceſſe foret & occaſio 
emerhſlet. 
* The Prelates by this aCt of theirs gave 
« Allowance or Countenance to 'Tryals 
« of Blood; inſomuch, that it was doubt- 
* ed by many, whether they did not 
© fall under the Penalty of Irregulariry, 
* by reaſon of the forclaid buſines: from 
* whence it happened, that inſtead of that 
« lefler Offence they fell into a greater 
* by Conſequence, in that they made 
* a Lay-man their Prottor, who in their 
* Room might conſent ro a Judgment 
« of Blood, to be given in that Parlia- 
* ment, if it were needful, or occaſion 
* had happened. 
| bave tranſlated dare locum jubicio ſan- 
guinis, to give way or Allowance to a 
idgment of Blood ; becauſe it appcars 
by the ſubſequent Words, he meant them 
lo, The uſe the Author of the Diſcourſe 
of Peerage makes of theſe Words, is ro 
ſhew, that the Canons were not the on- 
ly Cauſe that hindred their preſence in 
I Rich, 2. For then, when they had no 
Encou- 


Gr. 9.Þ» $7. 
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Encoutagement from the King or Lords, 
then they ought not at any hand to 
be preſent in ſuch Caſes : but here in 
21. when they had any Allowance or 
Connivence as to the Laws again them, 
| the Canons were neglected altoge- 
ther. > 
His Inference ſcems to me rational ane 
good. Oh ! but faich the Grand Quelti- 
oniſt, rhey were preſent in voting the 
Pardon to the Earl of Arundel rev _ 
Under his Favour, I think hc is miſtaked 
for the Book warrants no {uch ma 
only tells you, that they gave a _ 
Vote, that Pardons granted in Pals 
were revocable by the King; by conſe- 
quence whercof, ſome of thole who were 
pardoned in 11. were executed in 21, 
which Votes, I hope might paſs, though 
the Parties concerned were not preſent, 
and this meaning the book ſeems. to en- 
torce: For, firſt that Author faiths it was 
a doubt amongſt many, whether that att 
did not make them incur the Penalty of 
Irregularity, which would have been 
rione had they perſonally by their Votes. 
revoked the Pardon granted to the Earl 
of Arundel. Secondly, he ſaith by ma- 
king a Prottor in that Caſe of Blood, they 
committed a greater Fault than the for- 
mer ; but certainly, the making a Lay 
Proftor was not a greater Fault than aftual 
Allowance, and perſonal voting in Blood, 
which that Authot charges' them with. 
Laſtly, 
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Laſtly, they made a ProQtor at the be- 
ginning of the Iryal, as is maniteſt, 
and agreed by all ; therefore the Crime 
charged upon the Clergy, could not bur 
be before any Proceedings againſt any 
| of the Criminals, except that prelimina- 

Vore which made them guilty of 

Blood in that Chronicler's Senſe. In 
, Concluſion, there was no AR to revoke 
thele Pardons, but che King, ir ſeems, 
cauſed Execution to be done upon his 
wn Authority, and thoſe general Vores 
n which the Clergy were preſcnt : fo that 
after all this Attempt, the Authority of 
this MSS. is againſt him. 

Bur after all this, we have one help left, 
faith the Author of the Letter, for if this 
Aftion in this Parliament would do him 
any Service, the whole Parliament was 
repealed in i Henry the Fourth, and ſo 
no Authority to be laid upon ir. I, but 


ZZ. a x 
" 


of the Lerrer admits that the three Hen- 
ries, Fourth, Fitth, and Sixth, were U- 
lurpers, and therefore the Repeal of that 
Parliament void : I acknowledge the 
Author of the Letter faith fo, bur he isfo 
to be underſtood as the Law is now ta- 
ken; not as it was then ; for, we ſee 
Heary the Fourh in Parliament claimed 
the Crown as his Right,*as being Heir 
ay I © John of Gaunt, fourth Son to Edward 
ual NE the Third ; whereas the Title of Mortimer 
od, | who was bv another Parliament declared 
ith. P ncxt 


replycs. the Grand Queſtionit, the Author Gr.q. p. 58. 
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next Heir, aroſe by his Marnage with 
Philizza, Daughter and Heir to Lionel 
Duke ot Clarence, who was the third Son 
to Edward the Third : but it was never 
before determined. that the Daughter of 
a third Brother ſhould be preterred in Suc- 
ceilion ro the Crown, to the Son of a 
Fourth. We ſee Maud the Emprels, 
Daughter tro Henry the Firlt, could not 
be received Queen, though ſhe attempe- 
ed, and ſought for it, ncither ever had we 
a Qucen ſince the Conqueſt ull chat time. 
Nor can I divine how long it might have 
remained a Queſtion, had not that Con- 
troverhc been determined by the happy 
Llnion of both Titles in Henry the $- 
venth, who married the Daughter and 
Heir of the houle of Tork. 

The next Queſtion will be, how far 
Laws made by an Ufſurper generally re- 
ceived, and accepted by the People upon 
the reſ1gnation of the immediate prece- 
dent Poflcflor ſhall be eſteemed valid. 

I tear, it we make ſuch Laws void, we 
mult find ſome new way to make ma- 
ny of ours good till Henry the Second. 
Was not Robert eldeſt Son to William the 
Firlt, alive till toward the latter cyd 
the Reign ot Henry the Firſt, who avout 
the cighth Ycar after he was#King, dc- 
prived him of his Eycs; after which, hc 
lived a Prifoner ewenty fix Years? We 
liam Riifus had no better Title than the 
Acceptance of the People, and his Com- 

] politon 
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polition with his Brother Robert , who 
religned his I itle for Jo09 Marks per an. 
Henry the Hirſt fuccezds by Title ro ber- 
ter, till Robert's milerable Death, which 
happened in the thuty fifth year of his 
Reign, and about a year before his death. 
After him, Stephen iteps into the Throne, 
help'd by two powertul Fricnds, the Bi- 
ſhop of WWinchefter the Popes Legate, his 
own Brother, and the Biſhop of Sal:1bury 
his grcat Friend, and this in the Life of 
Maud, Daughter to Henry the Firſt, ard 
his own Brother Theobald, whole Title, 
though bad , was better than Stephen's, 
they being both Grand-children to Will- 
an the firlt, by Adel his Daughter, mar- 
ryed ro the Earl of BAs. Bur for this 
great favour, and their breach of Oath to 
Maud, he promiſed great Immunitics to 
the Gra, and amongſt other, that 
Clergy-men ſhould not be bound to 
aniwer to ſecular Courts. Burt by our 
Author's Logick , this Conccthon was 
void, and the Clergy had no rcaſfon to 
complain, becauſe the old Law was revi- 
ved at Clarendon. Ar laſt, to fodder all, 
a Compoſition was made, that Henry, 
Maud's Son, ſhould have the Crown atter 
Stephen's death ; which was performed 
by her Content, Maud being then alive, 
who having ſtrugled for the Crown as 
much as ſhe could, was at laſt contented 
with this Compoſition, which was the on- 
ly legal Title King Stephen had, and 

2 no 
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no more voluntary in Maud than was 
that of Richard the Second. But at 
length Mand dyes, and Henry the Second 
and his Son Richard the firſt, enjoyed 
the Crown in their juſt Rights. 

After their Death, John comes upon 
the Stage, in the Lite of Arthur his elder 
Brother's Son, ſo that here we have ano- 
ther Uſurper ; after whoſe death, and the 
death of Arthur, Henry the Third had a 
good Title, whole Deicendents enjoy it 
to our Time; for the Quarrels berween 
Tork and Lancaſter were not about the 
Line, bur the Perſons; infomuch, that ill 
Henry the Third, the beſt Title to the 
Crown was the Acceptance of the People 
and particular Compoſitions with thoſe 
who had the greater Right. Come we 
nearer home, to the time of Henry the 
Sevench, who after the Death of his Mo- 
ther, and his Marriage with the Daughter 
and Heir of Edward the Fourth, was 
rightful King. His Eldeſt Daughter was 
marrycd into Scotland, from whom, our 
preſent King enjoys his Crowns, upon 
an unqueſtionable Title. We will nos 
come to his Son, Henry the Eighth: he 
had wo Daughters, Mary and Elzabeth, 
the firſt by Katharine, his elder Brother 
Arthur his Reli&t ; the ſecond by Anne 
of Bullein, born in the Life of his firlt 
repudiared \V ife Queen Katharine. Ma- 
ry was Ly Att of Parliament declared 4 
Baſtard, as born within unlawful hy x 
las: 
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lals : Ehzabeth atecr the Diſgrace of her 


Mother, was lerved in the lame kind, 
yer we fſce both of them tuccelhvely 


enjoyed the Crown by virtue of another 


At which cntaited it upon them, with 
the approbation of the people; where- 
as, otherwiſe the true Right would have 
been in Mary Queen of Scots, our prc- 
lent Sovereigns great Grand-mother. 1 


might purluc 


this 


Theme 


through 


France, in the caſe of Hugh Capet; 
through Spain, in the faruly of the 
D. of Medina Celi; and at preſent in 
Portugal, but I will not go out of our 
own Kingdoms; and have ſaid cnough 
to make it manifeſt, that Laws may be 


made: or repealed by fuch Kings as arc 


in Pofletſhon, by Compoſition or Reſig- 
ration, with the acceptance of the Peo- 


plc 


a 


not good 


made in t 


oundation to 


z ' 


b, 


elle our unwary Author hath laid 
overthrow or weaken, 
not only moſt of our Laws, but moſt of 
the Laws of Emrope. 

Over and above all this, it the Laws 
of Henry the fourth, fifth, and ſixth, werc 

why did not the Nobility 
hat time, gct new Chartcrs of 
Creation in Edward the fourth's time 2 
Nav, what became of the whole Hicrar- 
chy » Many of the Prelatcs and intcriour 
Cicrgy, mult ot neccfhry be conſecrated 
by thoſe that were no Biſhops, and con- 
Iequently, their Conlccration and Orders 
by them conferred, were void, and all 
our 


See Sir 
Hen. Wit - 
ton's Inte- 
reſt of the 
Princes of 
Chriſten. 
this Que- 
10N 

touched 


upon. 
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our ſubſequent Clergy, who derive their 
Authoriry from tholc who had no le- 
gal Right, extinguiſhed; a thing, in = 
Judgment, worth conlideration to luc 
as would avoid Laws made; by actual 
Kings, though thcir juſt Tile might be 
dilputed. 
His mentioning Olrer rather deſerves 
pity for his Inadvertence, than any other 
Anſwer: tor, he cannot but know, our ; 
late King chole rather to looſe his Lit 
than reliom his Power; that he neva i; 
had quict Poſlcition, but a Princc always 
ſtrugling againſt him; nor had he the p 
acceprance of the People, or any thing þ 
but torce to buoy him up, which after 
his Death fail'd in his next Deilcendent. 8 7 
By what I have (aid, it may appear wif « 
any cqual Judge, that the Laws made 
| Horry 4. were good, notwithſtanding Wl \ 
tis pretended Ulturpation. And as wlll { 
4 the thing it (elf, that the Fiſhops Abſrnce Wl © 
m caics ot Blood doth not make a hudg- [ 
ment given, void, appears plainly by te i 
Cai'c of the Earl of Salary, in 2 H.5.Þ « 
wo prticions that a Judgment givenſÞl y 
12inſt the Father, might be reverſed, a 
and afhane for Error, that the Biſhop 1 
who were Perrs of the Realm, werenotÞ 1 
preſent ; and upon full hearing and de- 
bate, it was adjudred no Erzor. Now 
I appeal to this Author, whither he can « 
think that my Lord and his Countclff y 
were {o ſtupid, as not to urge what they 
could 


me _  -: 0 © 5 
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could think of for the advantage of the 
Earl, and the Clergy; for whatſoever 
c- Wl other faults might be laid to the charge 
! of his Parent, the cauſe appears to be 
rum'd upon that hinge: by all this we 
al W may well conclude, that the Lords in that 
ve Nl Parliament did not hold the Biſhops fuch 
Peers as ought to be allowed Judges con- 
& il cerning the Lite and Death of Noble- 
Cn WW men. This Judgment our Author hath 
ut i not thought ht ro take notice of, which 
i might be equivalent to error temporis, for 
ai it was cither ignorantia or neglettus rei. 
Js WH But he tells you, Edward the fourth re- 
" f pealed all again, in which he is miſtaken; 
gy tor, Edward the fourth repealed nothing 
et WF but what concerned the I itle berween 
it 8 Tork and Lancafter, with ſome Charters to 
WF others. 
de | come now to his third head or point, 
sf Whether ſuppoſing that the Biſhops ab- 
'0F ſented, as he contends, only upon the ac- 
«FF count of the Canon-Law in the times of 
3 Popery, whether thole Laws do continue 
x in force now ſince the Reformation : he 
ſj thinks they do not. In this I ſhall be 
en | very ſhorr, and againſt his Reaſons, which 
9d, arc rather Surmiſes than other, I ſhall re- 
PE turn dirett Authoritics of Judges, and 
of Lawyers in point. 
e- Firſt, he faith the Canon-Law was 
WF grounded upon a (uperſtirious fancy, that 
ny to be preſent in Cates of Blood brought 
cl upon them Irregulariry, and hath there 
3 P " 


Gr.q-p.54 


Sel. Coun, 
rom. 2.p. 8. 


Can. Tal. 11 
Can. 65, 
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2 large Digreſſion upon the Unreaſona- 
blenels of the Canon-Law, in many par- 
ticulars. I ſhall cafily yield, that man 

of the Rules brought upon the Church 
by the Papacy, are full of Hypocrifie and 
ſelf-cnds, but do not think that our Bi- 
ſhops did firlt forbcar from bloody I ry- 
als about Lanfranks time, as it this Canon 
had beer unknown in England till then, 
almoſt 750 years after the tirſt Council of 
Toledo, tor Sir Henry $ elman reckons that 
Canon ro be Anno Chriſti, 490. and 
William the firſt came in Anno 1966. And 
in this firſt Council, this Canon 1s cited : 
but it is more rcaſonably reterred to the 
eleventh Council of Toledo, and the 
ſixth Canon, which expreſly torbids their 
medling in Blood ; *twill yct be about 599 
years before Williams Time. It 1s there- 
tore more probable, that their forbcarance 
in thole Caſes proceeded not from any 
thing brought in by Laufrank, but was 
received here long before, trom their obe- 
dicnce ro the Apoſtolick Canons, which 
did not only forbid their medling in 
Blood, but in all ſecular Employments; 
and wcre carctully obſerved till Conjtantine's 
time, who flouriſhed in the year of Chrit 
323. *I is likely cnough, that the Liber- 
ty then taken by the Clergy was reſtrained 
in Sjain by that Council. And if our 
Author pleaſe to obſerve it, till they 
came to be corrupted by Coverouſnels 
and Ambition, their chicteſt Employ- 
ment 
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ment was to make Peace between their 
Neighbours, as Chancellors and Arbi- 
trators, rather than as Lawyers and 
Judges In carneſt, whoever ſhall con- 
ider the intricacy of the Laws of Eng- 
land, as they are called the Common- 
Law, will rather believe, when they (ate 
as Chict Juſtices, if ever they did fo, 
their Seats were among others better 
verſed in the Common Laws than 
themſelves, and they fate rather to di- 
ret what was m_ according to the 
rules of Mercy than accord:1g to the 
rigorous balance of Juſtice. This CEr- 
tainly was their Office when they fate 
with the Earl in the County-Courr. 
Mr. Lambert in his Laws of Edgar, cap. 5. 
hath theſe words : 


Celeberrimus autem ex omni ſatrapis Lamb. 
comventas bu quot anmis agitor Cui quidem 1{ti- Laws Ed- 
# diocefis Epiſcoyus, & Aldermannus inter- &** Cap. $o 


ſunto quorum alter jura divina, alter jure 
bumana populum ares 

Here you fee the Biſhops Office was 
only to teach the People the Divine 
Law, as the Earl of Alderman did thoſe 
of the Land. 


His next Suggeſtion is, rather a Con- Gr.q-p. 67: 


xcture than a Proof; to wit, that this 
Canon was never received, (contrary to 
himſclf before) or that it it were recet- 
ved it was in diminution of the King's 
Prerogative, and fo repealed by the Sta- 


tute of 25 H. >. cap. 19. He might 45 Proviſos in 


well the As. 


26 H.8. 
Cap. 21. 
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well have ſaid, That all the Ecclefta- 
ſtical Laws, as of Tithes, Marriages, 
probare of "Wills, and other Facukics 
now cxcrcilcd in the Eccleftaſhcal Court 

are againft the King's Prerogarive, ws 
therefore void. What Succels an Ar- 
ecmpe of that Nature lately had, he 
may calily call to mind. 

But let mc bring into his Remem- 

brance, what the Starure made in the 
ſamc Parliament, 25 H. 8. cap. 21. hath 
in the Preamble of it. 
* Whercas his Majcſtics Realm re- 
cognizeth no Supcriour under God, 
* bur only his Majeſty, hath been, 
and 1s free from Subyeton to any mans 
Laws, but only fuch as have bcen de- 
vited, made, and ordained within this 
Realm tor the Weal of the fame, or 
to {uch others as by the Sufferance of 
the King and his Progenitors the People 
of this Realm have taken at their free 
Liberty by their own Conſent, to be 
uſed among them, and have bound 
themſclves by long Cuſtom to the ob- 
ſervance of the fame ; not as to the 
oblcrvaiice of the Laws of any foreign 
Prince, Potentate, or Prelate, but as 
the ancicat and accuſtomed Laws of the 
ſame by the ſaid Sufterence, Conſents, 
and Cuſtoms, and none otherwile. 

We ſce here, the Senſe of the whole 
Parliament, That ſuch Laws as had 


been uſed and accuſtomed, ſhould be 
look" 


cc 
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look'd upon as the Laws of the King- 
dom, and not of any foreign Prince 
or Prelate. Now let him.tcll me, what 
Laws were common to us with any fo- 
reign Prelate, except the Eccleſiaſtical 
and Canon-Law, which having been 
here uled, are acknowledged a part of 
the Laws of the Land by Ulage and 
Sufferance of the People. So that we 
have now a whole Parhament, that 
they did not look upon thele as againſt 
the Kings Prerogative, and fo null as 
this Author would have it; bur fully 
confirmed as part of the Eng/ih Law. 
Agrceable with this is my Lord Coke in 
Cawdrey's Caſc, 4b. 5. 32. 6. Iris, fays he, 


5 
Reſolved and enatted by authority of Par- Co. lib. 2. 
liament, that all Canons, Conſtitutions, 32 5 


Ordinances and Synodals provincial, that 
have been by common Ule allowed, ſhall 
be of force, and not to be taken away, 
but by Att of Parliament. 

Now himſelf confeſles that the Ca- 
nons arc againſt him ; then may I well 
conclude, that the Law is againſt him, 
fince all Canons then in ule, are part 
of the Law ar preſent. 


Page 68. He tells you, the SanCtion Gr. 9-p.48. 


of this Law, which was Irregularity, is 
now ceaicd, and that ſome of our mot 
camed Judges have declared, that is ta- 
ken away by the Reformation. 

Hirſt, I am to lcarn, that Irregularity 
was the SanCtion of the Law : I always 
un- 


Gr. 9p 57+ 
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underſtood, that the SanQtion of a Law 
was the matter eſtabliſhed by ir, obedi- 
ence to which, was required under the 
Penalty of Irregulariry; but I will not 
ſtand upon that, which it true, would 
open a door to diſanul all Laws made 
under a Penalty, by pardoning that. 
Bur the fore-going Statute of 25 H. 8. 
cap... 21. candy ſhews, that all Canons 
accuſtomably uſed, are ſtill in force; 
Who hath then taken off the Penalty 2 
If no body, then their forbcarance in 
Calcs of Blood oughr ſtill ro be obſerved 
in obediencc to them. Of this opinion 
were the Parliament, both Lords and 
Commons, in the Caſe of the Earl of 
Strafford; whom this Author is plcaſcd 
to honour with the name of a Cabal; 
as alſo, the Proclamation to call in my 
Lord Keeper Finch, who was then fled; 
both which, were done in the Abſence 
and after the Biſhops were withdrawn 
and after William, Biſhop of Lincoln, had 
given his opinion they ought ſo to do, 
and are taken notice of by the Author 
of the Letter, pag. Fl, 52, $3: and by 
him very materially obſerved, that that 
Proclamation againſt my Lord Finch, 
was drawn by the Judges, by order ot 
the Lords Temporal, after the old Parli- 
amentrary way : from whence it 1s cali 
to infer, that it was the old Parliament- 
ary way, for the Judges to draw up 
fuch Proclamations, by Command © 
the 
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the Lords Temporal, and that the 
Clergy medled not in thoſe matters. 
To all that hath been ſaid to this pur- 
pole, he hath either given no anſwer, 
or what makes againſt him. He tells 
you, that my Lord of Canterbury was 
firſt named in Commiſhon for the 
Tryal of the Queen of Scots. This 
ſignifies little z for here he was only a 
Commithoner, but no Judge in Parlia- 
ment. Secondly, T hat though the 
Queen could nor diſpenſe with the Law 
in general as to all Individuals, yer to 
any one ſhe might, and the expreſs na- 
ming him a Commithoner, might a- 
mount to a Dilſpenſation. Thudly , 


though the Arch-biſhop was named, whitgf 
yet he was not preſent at the Tryal; was then 
whoſe Names you may fce in Cambder's Arch-b- 
Annals, anno 1586. and therefore the _ As. 
Canon was obſerved : for, what other Amo 14585. 
reaſon could be given for his retraining and Baker, 
that Service, bur becaulc by it he might 39% 


have become irregular. I ſhall add 
one or two Authorities more, and ſo 
conclude the point. Arch-biſhop Abbot 
in King James his time hunting in one 
of his own Parks, ſhooting at a Deer, 
by an unfortunate Glance of his Ax- 
row, killd his Keeper: much Debate 
there was, whether this At had made 
him irregular ; and that it did fo, was 
ſtrongly argued by Wiltiams, Biſhop of 
Lincoln, then Lord Keeper, who _ 
nat 


Rabey. pag, 
445+ 
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that by the Canon-Law then in force, 
he was ipſo fatto irregular. Here you 
lee the ion was then deemed in 
force, and Irregularity to be by it con- 
trated. Ar laſt, Commutboners were 
appointed to examine the buſineſs, whole 
Names you may ice in Ruſbworth, both 
Divincs, Civilians, and Common Law- 

ers. Aﬀtcr a full Debate, they agreed 
be was not irregular; for this was no 
Crime, and therefore by Law could nat 
contract Irregularity ; for, by Law the 
Arch-biſhop was allowed to hunt : this 
accident being only Chance Medley, 
could not bring any Guilt upon him. 
But there was not the lIcalt Doubt 
made of the Canons bcing in for 
and that Puniſhment might be inflict 
upon the Breakers of them. Baker! 
Chron. pag. 446. who bcing then a man 
of good Age, made this Relation upon 
his own knowledge. 

This may ſerve in Anſwer to his 
Reflection upon Dr. Oates, that he hath 
incurred Irregularity by his Diſcovery 
of the Horrid Plot, not yet fully cxa- 
mined, for this Dilcovery was but his 
Duty ; fo far was it from being a Crime 
that it deſerved, and hath already found 
ſome Reward from his Majeſty. 

Of the ſame Opinion was Arch-biſhon 
Laud, with the reſt in the Star-Cham- 
ber, in the Cenſure of Dr. Leighton ; 
where Arch-biſhop Laud would not lut- 

ter 
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ſer apy corporal Puniſhment to be in- 
flited upon him until he was firſt degra- 
ded, nor his Ears to be cropt in St. Paul's 
Church-yard, becauſe the Ground was 
conlecrated ; now Degradation and Cou- 
fecration of Places, are the Fruits of the 
Canon-Law. Laſtly, one Madie was in 


the HighCommautlion Court Pal. 4 Car.1. Ruſh, com. 
declared wregular, and deprived tor the 2-Appp.1 5- 


fame, having firlt, as was alledged , 
preached after Suſpenſion. By all which 
it plainly appears, that Irrcgularicy may 
be incurred at this day; and therefore 
thole Canons not againſt the King's 
Prerogative, nor conlcequently , taken 
away by the Act of 25 Hen. 5. bur that 
Irregularity may ſtill be contraſted by 
the breach of them. 

I have now done with his wo 
heſt Chapters, which contain the ſub- 
ſtance of his whole Book, and have 
ſhewed : 

Firſt, that it is not clear that Biſhops 
were Barons, otherwiſe than by Appel- 
lation ; that they were never enobled 
in Blood; that no In{trument can be 
produced what Baronies were annexed 
to their ſeveral Poſleſhons, whole Bt- 
ſhopricks have the Title common to 
other Noblemen; as Lincoln, Carliſle, 
Bath, Worceſter, Tork , and others, which 
5 not uſual, that one ſhould be Dukeor 
tarl, and another 'Baron of the ſame 
place, belide the ſupertcration of Baro- 
nuces, 
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nies, by dividing one Biſhoprick into ſc- 
veral Baronics. But, that it. is much 
more reaſonable to believe 'that their 
Tenure in Cap. by Baronage Service, 
which was impoſcd upon them as a bur- 
then, not an honour, might cauſe them 
to be called to Parliament as Barones mi- 
nores, leſſer Barons, but not left our at 
the King's Pleaſure, as the leſſer Barons 
were, becauſe they were to ſummon the 
Clergy to Convocation, 

Secondly, I have made it a 
that the Convocation is properly the 
= _ in # q— % p 
they conſtirute the u oule, a 
not other than a red 8 chird Eftare 
among the Lords. 

Thirdly , Admitting they were a 
third Eſtate in the Lords Houſe, entite 
as ſome think, there could be no co- 
lour for their Tryal of a Noble-man, 

——ho is a Mcmber of another Eſtate. 

Fourthly, the Canons of the Council 
of Toteds, were not the firſt cauſe of 
= abſenting themſelves in caſes of 


Fitthly, I have vindicated the Parlia- 
ment at Clarendon from all his E 
tions, and made it very plain by 
natural conſtruftion of the Words, 4 
well as by the Interpretation of his own 
Author Fitz-Stephens, they are not to 
be preſent at any Conſultations or De- 
bates, where the end may be Blood 

an 
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ind that the Proceedings in the Counc!! 
at Northampton make fully againſt him ; 
as alſo, his Fancy that che Biſhops. had 
Right to_be preſent ill the definitive 
Sentence concerning Blood was to be gi- 
yen, is againſt the Opinion of both 
Haulſes, in the laſt Parliament. 

Sixthly, I have ſhewed that the Pro- 
teſtation made 11 Richard the Second; 
if it were not a Law, was a ſolemn 
Conteſhon by themſelves, that the Ca- 
zon-Law was againſt them, and fur- 
ther given great Probability that there 
was in it reſpe&t had to the eſtabliſhed 
Law of the Kingdom, 

Seventhly, I prove that the Canons 
are ſtill in force, that they are a part 
of the Law of England, and not to 
be annulled but by aft of Parliament, 
and that Irregularicy is not caken away 
by the Reformation. 

Laſtly, I have given clear Anſwers 
to all his pretended Authorities and 
Reaſons urged in his ſecond Chapter, 
and ſhewed, that they are cither nor to 
Bs Purpoſe, or miſapplyed, or againſt 

im. 

[| ſhould now come to examine his 
Precedents in his third Chapter, and 
aflert the manner of Tryal of Biſhops 
by common Juries, bur that is fully 
done by the learned Author of the 
Diſcourſe of Peerage; and for Prece- 
dents; if chere were any, as T think 
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there are not yet, the Law being a- 
ainſt him, they would fignihe little, 
Yer, leaſt he ſhould think himſelf ne- 
glefted, I ſhall in the next Chapter take 


them into Confidcration. 


CHAP. II. 


Will not be long in the Examina- 
tion of his Precedents ; becaule, in 

my Opinion, the Lords in the 4aſt 
Parliament have determined the Con- 
troverſic. For, our Author contends, 

that the Biſhops have Right to be 

preſent till the definitive Sentence comes 

to be given, and longer it they pleaſe, 

Gr.q. p.32. for he ſets them at Liberty. Now 
the Lords in thcir explanatory Votes, 

Frurn. of made May 15. 1679. have hes 
Parl. pag. That the Biſhops have Right tofnin IN 1, 
25% Court till the Court proceed to the ff 
Vote of Guilry or Not Guilty. Tho I x, 

this their Lordſhips have now admitted I xy 

be a Liberty greater than, I think, I £, 

their Predeceflors ever enjoyed, who I ,, 

Vid. Hake- 12 Cafes of Blood went out at the be- I 41, 
well mat. ginning, yct this Vote takes from them }f x;, 
P- 84 all Power of Judicature as Peers to the I j,, 
Lords, for it gives them no Liberty wo | ;, , 

pals any Vote, but only allows them 6 ales 

« 
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ſit as SpeQtators, bur reſerves the Judg- 
ment to themſelves. 


] percerve this Author is nct willing Gr. 9.1.75. 


to give much credir to the Relation 
of Brompton, touching what he report- 
ch of the King's appealing Earl God- 
win of the Death of his Brother. -I 
will rot concern my felt in this mat- 
ter, it being before the Conguej?, and a 
Story 1n which the Relaters much dit- 
cr; ſorne ſay *twas at the Table, others 
in Council (why not in both?) gext 
his Appeal is to the Earls and Barons. 
| wonder . our Author doth not fay 
that the Biſhops were here meant by 
Barons. For it there were then no Ba- 
rons, lome others muſt be compre- 
hended under that name; and not 
long after, our Author tells you, the 
Biſhops were comprehended under that 


Name in the caſe of Hamel. Vid. Leg. Quere 


Edvar. conf. CAP. 8. O- 11000 de decimu & What that 


j NJ, . £1 Wordrhen 
apibus, where the Name Burons 1s uled ins 


betore the Conguef. 1 will not give 
overmuch credit to this Relation of 
Brompton, the rather, becauſe William of 
Malnibury looks upon it as a Romance; 
tor he (aith, Rumigeruli ſpargunt, Croni- 
«a tacent. Yet perhaps Brompton's Au- 
toritcy may go hand in hand with 
Fitz-Stephen. But, admitting the Story 
had ſome Truth in it, his Endeavour 


to prove the Biſhops preſent, is not un- 6r.q.p.73 
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He tells you, after the Converſion of 
Etbelbert, they were never ablent in any 
Councils of the Nation that were Pub- 
lick, and that there was then no Canon 
to be afraid of; for the Council of Toleds 
was brought in by Lanfrank, ſome. time 
after. Firſt he aſlumes a Negative, they 
were never ablcnt; which cannot be pro- 
ved, except by one who had lved all 
thole times Next he tells you, they 
had no Canon to be afraid of : it ſeems 
they lived then without Rule; I do not 
belicve this Author would have them 
G14 4.Þ.74- do fo ſtill. Thirdly, he ſaith that 
Council of Toledo (take the firſt or the 
eleventh, the laſt of them about five 
hundred years before) was firſt brought 
in by Lanfrank, I think the ſubſtance 
of that Council was obſerved before, 
but not <ſtabliſhed as a Canon rill the 
Synod at Weſtminſter, of which I have 

{poke betorc. 
The Story of the Arch-biſhops con- 
demning, Qucen Emma, might be a 
truc as that othcr of Godwin, and both 
Romantick : but however, he tells you, 
the Biſhops did certainly fir in the 
County-Courts at all Judgments. What 
their Office was in thoſe Courts, I have 
told you betore out of the Lawsdl 
Alfred: as allo vou may find the ſame 
Spel.GIf. 1n Sir Henry Spelman's Cf. verb. Comes. 
wordCo iv. 149, 141. wha he at Jarge dt: 
"lis comics cf the Caulcs to te rryed Þ 
choic 


( 229) 
thoſe Courts, and tells you they were 
only for the caſe of the Poor, and things 
of {mall yalue; and that the great and 

werful men had their Tryzb in the 
Kices Courts; and more ro the ſame 
purpoſe, which the Reader may pernſe 
if he (ce good : and in part are tran- 
(cribed by the Author of the Lerner. 
pag. 10S, 10g, 119. Now let any man 
judge whether the C pinion of Sir Hen- 
ry Spelman, or his Conj<fture of Capi- 
taha placita, and the Legend of Saint 
Cuthbert, be of moſt Credit. The Au- 
thor of the Letter tells you, that no 
Capiral Crimes were triable in the 
County-Courr. 

But our Author tells us out of the 
Laws of Edw. the Confeſ. ſer our by 
Henry the firſt, mention is made of Ca- 
zitalia placita, cap. 31. The Title of the 
Chaprer is, De Capitalibus PLicits. I he 
words follow : 

In ſummu & capitalibus platitis unus 
Hundredus, aut comitatus judicetur 4 duo- 
bus, non unus duos judicet. Sic inter judi- 
ces tudia diverſa ſunt, ut alti fic alit alt- 
wr fuiſſe tendunt vincat ſententia melio- 
rum & cui quſticia magu acquieverit. I1- 
tereſſe comitatui debent Epiſcopi Comites, 
& catere joteſtates qui det leges, & ſe- 
cult negotia juftz conſideratione diffiniant. 
Recordatione curi« Regis nulli negare licet 
alias licebit per intelligibiles homines placitt, 
& nemo de Capitalibus placitis ref:;m197/0 

Q?} con 
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convincatur, 8c. Unuſquifſque per 
pares ſuos judy andus ef 

In this obicure Law there 15 nothing 
at all that ſounds like a Tryal in Cri 
minal Mars, except our Author will 
ſay, that in ſuch (Cafes no man ſhall 
be convicted by Wirneſles, when there 
is no other way to try mattcr of Fa, 
eycept his own Confellion : for, the 
Words are, that no man mav be con- 
victed by Teſtimony. Next, it 1s plain, 
Summa, and Capi tahia plicita arc joyncd 
rogcther, one explaining the other; fo 
that I conceive nothinos more 1s meant 
than conſiderable Caſes, whe rc the mat- 
ter in Law was dubious to the Judges, 
who =_ not one Biſhop, and one 
Earl, bur Biſhops, Earis, and other 
great men, and the Judgment was not 
to be given according to the major, 
bur of rhe better Opinion of {uch as 
were the Judges. The Records of the 
Court were not to be denyed to any 
man, (others it ſeems might) by under- 
ſtanding men concerned in the C __ 
>a met! Tots of rhe I aw ] take to | 

1x Caſes of Riche might be trved "hor 
of any Value, but criminal Caſes were 
not medled withall. 

I remember not to have read any 
where, that Catitalia pl:cit4 had that 
Sip ificati on our Author ſuggeſts ; Plicita 
Corone, Plicitz Parliamentarit, and Plt- 
cita Communia 1 have mct with ; but 
Capita: 
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Capitatia Plutita, tor Plicita Catitaliuns 
cruninum, is new to me. However the 
meaning of that be, yet the Manu- 
ſcript Life of Saint Cuthbert, as to the 
thing it (elf, will help us out. He tells 
you ( it may be with as much Truth 
25 Bron;pton) that one Hamel the Son 
of Earl Godwin, being impriloned by the 
tarl ot Northumberlind, his Friends, 
earneſtly interceded with the Earl, that 
he might not loole his Head. Here in- 
deed we find a man impriſoned by 
an Earl, Application made to the 
Earl in his behalf; no mention of a- 
ny Biſhop, any Tryal, or any farther 
Proceeding in the bulincls : but the 
Tryal, and the Biſhops Prelence at it, 
are both ſupplycd by our Author, who 
hath proved neither, or produced 
ercater Proof than the Authority of 
a loole Legend, and that lame too: 
and yer upon this he triumphs, as 1t 6r.4.p.74. 
the Point were clcarlv gained, when 
there is nothing of what he would 
have made good by him. Is it not g,,o 4... 
now a thouſand Piries, that fo well | 
funding Words, ſo well put together, 
ſhould {1gnifie nothing 2 
The next Precedent our Author 
takes into Conſ1deration, 1s that of Ni- 
cholas Segrave, cited by the Author of 
the Letter, pag. 55. by this Author , Lett. p. 55- 
pag. 76. which he would cyade, by 97:+1-7% 
Q 4 Iuppo- 


( 232.) 
fappoſing the Biſhops might. he com- 
- under the Name of » Magne- 
tes, or Counſellors, and ſbews, that: 
of the Biſhops were probably. them of 
his Counſel. For. a clear Aniwer to 
theſe Surmiſes, I ſhall give you! ſhortly 
the whole Cale, as you ſhall fhnd it at 
Pla. Parl. large, inter placita Parlam. J} Ed. 1; Ri- 
33 Ed. 1. /cy, pag. 266. 
Nicholas Segrave had Summons: by 
the Sheriff, and the Command of 'the 
King, to an{wer to {ach things as ſhould 
be objefted againſt him, and to hear, 
and ſtand to what the Curia Domini 
Regis, tw» wit, the Parliament, conſidera- 
ret in Jremiſſic. 
Segrave upon this Summons, Venit in 
7 leno Parliamento in prefentis pins De 


miai Regis Arch. Cantuaricnſis, & plu 
rimorum Epiſcopor. Conum, Baronum, & 
( a ) This atorum de (a) Conſilio Kegu tunc ibidem 


Contiliym exiftentium. 

Rees | 

take to be that ſteddy Counſel that always arrcnded the King 
at his Yarhament, though perhaps not always Members. 


Nicholas de Warwick ( perhaps the 
King's Atturney } acculeth him of ma- 
ny and grcat Crimes, which he offers 
to prove. Segrave confelicth all, fub- 
mits to the King de aho.&. baſſo, Kt 
ſuper hoc Dom. Rex wolens habere awi- 
ſamentum Comitum Baronem, Magnatum 
& aliorum de con[lio ſno injunxit ef- 

dem 
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dem in Homagio, fidelitate, & hgeantia 
qubes, 61 tementar quod ipſum fideliter con- 
ſulerent' quits pans pro tall fatto fic cog- 
nt fueri infligends. The Comites Ba- 
rones, Maghates, &c.' adjudge him wor- ' 
thy of Death. After chis, the King 
pardons 'him, and orders' him to 

n ſeven Sureties, and to render him- 
ſelt a Priloner at the King's Command, 
and ro be accountable to the King for 
the Iflues' of his Land, held in his 
own of his Wifcs Name: This, in 
ſhort, is the Caſe of Segrave, in which 
it is very clear, that at the Accufation 
the —_ were preſent, as of Right 
they might be, but at the Iryal they 
ze omurted. Now to ſuppole them 
comprehended under a general Name, 
and out of Order, who were particular- 
ly expreſſed when their Preſence was 
lawtul, is both unuſual and unreaſona- 


ble : unuſual, becauſe it is againſt the gee C99. 2. 
Rule of Law, to comprehend the Rep. Arch. 
ercater after the Nomination of the £an- Caſe. 


leſſer; and fo to take the Biſhops un- 


der the name of great Men who ate purpoſe. 


conſtantly firſt named, and were {o here 
at the Beginning. Secondly, 'tis un- 
realonable to —_ a diflerent Conſtru- 
(tion of the ſame Words in different 
ales or Laws : now we know that in 
the Statute de Affortatis Rehgioſorum, 
the Words are Comites, Barones, Mag- 
nates. 


Gr. 7.» 75. 
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rites, where we know the Biſhops were 
not comprehended| under the Name 
Magnates, nor ought to be here; and 
to tuppole the contrary 1s avain(t the 
Current of all Acts ot Parliament and 
Records. By the Magnates, and aki 
de Con'lio were meant the Judge 3 and 
other Counſellors at Law, whole "Advice 
the King required, as was very jult and 
niual in thole times. *Tis likewiſe Ob- 
ſervable, thac the Word Conho 1s writ- 
ten with an (/) which ſhews, thoſe 
Countcllors he advited with were not 
nece{larily Members of Parliament, for 
then the Word would have been writ- 
ten with 2 (c.) Concalio, 

His remarkable Precedent of the 
D* Srencers, will ſtand him in as lil 
ficad ; in tne Reion of Edward the &- 
cond they were both condemned, and 
be Exilum Hugonis D' Spencer 15 to be 
ſeen in the old Natura brevium. TI hd 
Judgments were afterward revericd at 
I ork. in 15 Fdward the Second z but n 
1 Edward the Third, the firſt Judg- 
ments were aſhirmed, and fo they war 
Jook'd upon as condemned Perſons, 
which continued ( though themſelves 
were _ ) for above lcventy yeats; 
til by the prevailing Party, in 21 Rich- 
ard s $ cond, thar Ad & was again 
called in queſtion, as void, in regard 
the Biſhops were abſent : and the Br 
ſhops 
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ſhops delired ro make a Proftor by 
the Commons, which they according] 
did; bur at laſt, through cheir exorbt- 
tant Proceedings, that whole Parlia- 
ment was repealed in 1 Henry the 
Fourth. To this I have largely ſpo- 
ken before, to which I ſhall reter the 
Reader, wich this farther Adyerrtiſe- 
ment, that in troubleſome times things 
are not always carryed as they ought 
to bez wheretore, we arc not always 
to look at what was, but what ought 
to have been done: neither are we to 
be governed by ſeeming Precedents, 
ſuch as ſometimes, as in the Caſe of 
Ship-money, may be produced againſt 
Law. 

| have before made it manitcſt, that 
the Canons of the Church long betore 
Lanfrank's time forbad Clergy-men to 
meddle cither in Blood or {ecular Em- 
ployments; neither is it realonable ro 
believe the Laws of this Land were 
different from the general Rule incum- 
bent upon all Clergy-men to obſerve, 
epecially when we lee the Immuniries 
rranted them by King Stephen were {o 
crly recalled by Henry the Second, and 
the Conſtitutions then made at Claren- 
'm, look'd upon as the ancient Cuſtoms 
of the Nation ; infomuch, that the Dil- 
courler had verv good reaſon to ſay 'twas 
the common Utave, which is the com- 
mon Law of Englind. Pag. 
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Fag. 88. Our Author comes to the 
ination of thoſe Records urged 
againſt him : and his Exceptions in ge- 


neral are : 


Gr. q. p. 88. 


Fiſt, That they are Negative, the 
Biſhops were not preſent at I ryals of 
Blood, therefore they had no Rught to 
be preſent. 

| ae th They were ſometimes ab- 
ſent when they were not prohibit- 


ed, therefore their Abſence was volun- 


wh 

hirdly, they are ſometimes com- 

prehended under the Name of Peer, 
or Grands, and therefore may be com- 
rehended under thoſe Names when the 
= Prelate is not expreſled. 

If this Author can be driven out & 
theſc holds, I ſhall bclieve he may 
fairly quit the Field, without any Diſto- 
nour. 

I ſhall begin with the Tryal of B+ 
ger Mortimer, in 4 Edward the Thitd, 
but we mult fetch our Judgment from 
what was done in 28 F4ward the T hird; 
where, upon the defire of Roger Wit 
more, Couſin, and Heir of Mortimer, 
that Atrainder was examined, and al 
the Proceedings repeated ; and upon 
the whole matter, the King charges the 
Earls and Barons, the Peers of the 
Realm, that for as much as theſe thing 
principally concerned hira, and them, 
and 
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and all the People of his Realm, that 
they wood do fuch Right and _ 
Judgment as was fit for ſuch a Perion 
to have. The Words upon the Re- 
* cord ate, Le Roy vows charge Counts, 
&* Barons, les Pieres de fon Royaum que de 
* | come ceftes choſes touchent principal- 
« ment 4 uy, a vows, & 4 tout le peuple 
« de ſon Royaum que vous facies, att dit 
« Roger droit, & loial Tugement come at- 
® tient a un tel avoir. Which faid 
Counts, Barons, and Peers of the Realm, 
returned and gave their Judgment, &c. 
The Words are, the King es you 
Counts, Barons, the Peers of his Realm, 
not as our Author renders the Words, 
Earls, Barons, and Peers of the Realm, 
2s if Peers were there diſtin from 
Earls and Barons, when the Words im- 
rm no more than who were thoſe 
cers, to wit, the Earls and Barons : 
therefore the Author of the Letter had 
reaſon to ſay the Biſhops were not 
there who were left out in the rete- 
rence made by the King, whoſe Words 
are, To the Earls and Barons, the 
Peers of the Realm. Now if the Que- 
ſtion be asked who are thoſe, muſt 
not the Anſwer be, the Earls and Ba- 
rons> So that the Biſhops muſt be 
comprehended under the Names of 
Earls and Barons, or not at all. From 
whence it will follow, that this Nega 
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tive is ſomething more than a bare 
Negative, we may at leaſt call it Nega- 
tivum pregnans, a Negative big with an 
Affirmative: for it is firſt told, who were 
thoſe Peers. Secondly, ro whom thoſe 
mg belonged. Chiefly to the 
Ling and them, and conlequentially, 
to all the Kingdom: and whatever the 
Praftiſc is now, I think it not hard, to 
prove, that ancicntly no Judgment, or 
very rarely any by the Lords in Parlia- 
ment, was complete in criminal Cafe, 
or Execution done tilt it was ratified by 
the King ; yer, that I may render all 
puſſible Right to the Biſhops the mat- 
ter will bear, I would cafily grant that 
(if thoy were at all ſummoned to that 
Parliament ) they might be preſent 
whilſt the Proceedings againſt Mortimer 
were in reading, but went away when 
the Lords procceded to the confidera- 
tion of what Judgment was to be gi 
ven againſt him, which was enough to 
give them knowledge of rhe matter in 
Agitation, and as much as was requi- 
ſite ro make them Parties, according 
to the Opinion of my Lord Coke bc- 
fore cited. 
I laid (if they were ſummoned) becaule 
in many ancient Parliaments I cannot 
tind they had any Summons at all, as in 
49 Hen. }. 23 Ed. tr. 28 Ed. 1. 1 Ed. 2. 
16 Ed. 2. and 6 Ed. 3. but after that were 
never 


( 259 ) 


never omitted : fo that *tis prot able e- 
nough, that they were not lummoned in 
4 E4.3. who were Ictt our in the irxth year 
of the ſame King. Bur, in this I will not 
be politive, becauſe it may be the Kolls 
have been Joſt. 


Pag.94- He takes a more exact view of 


the Cale of Mortimer in 4 Ed.3. andprel- 
feth ſtrongly to have it allowed, that the 
Judgment againſt Mortimer, and ſome 
athers, was by Att of Parliament, becauſc 
the Reverſal of it in 28 E. 3. wasby Act: 
and therefore, faith he, we may juſtly 
luppole, that the Judgment againſt them 
was ratihed in Parliament : belide, tome 
Hiſtorians ſay, he was condemned Judicio 
Parliamenti, and his own Petition 1s, thar 
the Starute and Judgment may be rever- 
ſed and annulled ; and from this inters. 
that it the firſt porgment was by Aft of 
Parliament, and the Biſhops nor there, 
then they might not be preſent in their Le- 
vilative Right; and if they were there, 
then this Negative way of Argument 
proves nothing, that is, they de fatto were 
not there, theretore de jwrrs they ought 
not to be there. T his I confels 1s lubrle, 
but not {old ; *tis all grounded upon no 
greater Authoriry than Suppolition. Firſt, 
the Reverſal was by AR, therefore thc 
ſudgment was ſo too ; this doth not fo! 

low, for many Judgments in Parliamcnt 
may be reyeried by A&t of Pat _—_ 
WHRICN 
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which were not ſo pronounced. His 
ſecond Conjefture hath as little weight, 
becauſe ſome Hiſtorians fay it was by 
Judgment in Parliament, therefore by 
A&, becauſe it is not a Parliament with- 
out the King, and Lords, and Commons; 
for, except this be his Argument, it 1s of 
no force at all; for it might be, and 
doubtlels was, by Judgment in the Lord 
Houle, which in or inary Speech wa 
called Judgment in Parliament ; nay, 
how often doth himiclt infer the Preſence 
of the Biſhops from the Words, Full 
Parliament, when the Commons were 
not concerned, and indeed, meant no 
more than a full Houſe. Laſtly, Wigmore 
deliring the Statute and Judgment might 
be reverſed; proves as little : for, eveay 
thing ordained that is Statutum is not pre- 
{ently an At of Parliament though eve- 
ry At be Statutum. Beſide, I do not find 
Statntum in the Record, but only the 
Word Judgment utcd ; fo that for ought 
appears from our Author, the Biſhops 
might well be abſent ar the firſt Judg- 
ment againſt Mortizzer, and not compre- 
hended under the Name of Peers. The 
have leſs reaſon to think themſelves n- 
cluded under the Name of Barons, il 
we well conſider the words of Perrus Ble- 
ſenſs, who living in the fime of Hen.2. 
well knew both what Honour they had, 
and what they pretended- then to : _ 

arc; 41 
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Ouidam Epiſcops Reguon mamcletrial, & 


Fleemoſyuat antiquorum abuſive Baronias, & 


regalia Vocant, & in occaſione turpiſſune Servi- Per. 
turid ſeipſer Barones vocant, Vereor ne de ills edir. p. 551, 

quererer nur Domini & Aicat * Toſi VEgnaverunt , col.n, 2, mm fol 
& noni ex mie,” Principet eictiterar; & ego non 1 Þ. 55 

tognovi [cial re accefifſe Paſtoris officinm, & *** © 


hon Barohisr;, &c: Vaciim a ſecularibus 
oporret efſe ' imam ——— Modis omnibus Cu- 
Pane ſeculartbill te imvolvai ; Pet. Bleſens, 
edu. ult, $12 32: By this learned Arch- 
Deacoft lah Trattate de Inſtirntvone Epuſe. 
you rhay be ſatisfied that he did not be- 
keve that Biſhopricks which aroſe from the 
Rounty of the King, or Ars of the Peo- 
ple, were ever Fretted into Baronies by 
the King, Viit' abuſively br wrongfully fo 
called by themſetves, wlio being charged 
with the Service by the King, had a mind 
to attribute to themſelves the Name, ſince 
they did' the Service. For, he ſaith, they 
did abaſivdy of wrongfully call their Pof- 
ſeſſions Baronies, and Royalties, and them- 
ſelves Barons, both blaming, and threat- 
ing them from God for ſo doing, and invol- 
ning themſelves in Secular Matters. - This 
Author flouriſhed in the time of Her, 11, 
ancient enough tro know the truth, and 
tow they were look't upon in thoſe days. 
Moreover, ' 1 do not find {t can be made 
appear,except conjecturalty, that they were 
=— where they were not firſt 
. "The Hanont of 'thdir Fundtion 
makes them be called before Dukes a=d 
| R barls, 


Laltly, | 
4 Ed. 3. as appeers by the Record in 
28 E. 3. Cot. p. $5. without any Accuſation 
or Anſwer, makes me believe, the B 
ing Men of Piety, would not by their 
e countengnce ſo illegal a thing, the 
they had hed Ri without entring their 
Proteſtation, manifeſting their diſlike of 
it ; neither do I believe their Spirits ſo hum- 
ble to ſuffer a Poſt-Poſition of their Titles 
But this whole matter, will I conceive, 
be better cleared, if 1 ſhall acqueint the 
Reader with ſomething more concerning 
this Roger Egrl of March, than hath yet 
come to this learned Perſon's Knowledy, 
In 5 Ez. 3. the very next Year after the 
ſummary Judgment was given againſt 
Adortimer and Matvevers, a Commoner, «t 
the Complaint of the King, we find wwe 
Brevia Baronihus dovelt, 5 FE. 9. mm. 4 
penes rememarat Dom. Regis in Secia 3; thit 
thoſe Judgments were per Comwes, Baran, 
& alios Pares Reg, not 2 Syllable of the 
Prelatesz nor can the word alos tak 
them in; fince in the whole current of 
Records, the Prelates were never placed 
after Earls and Barons. And the ay Parts 
were either ſuch as might be extraordiney 
rily ſummoned ( an uſnal Praftice ) at 
that time, or they were the Barons Peers; 
"a. Barones Mineres ;, belrdes, the ow 


+ naTT- THESES LE ado ed 


E499 = 


( 263 ) 
ding words ded? the Polnt. For phete vrds 
in 4 FE. 3. an Agreement, and Concordia ot. Fl. 4. 
made by the Lotds and Cottmions, that © 3-*- * 
ſych Proceedings ſhould not for the fy- 
ture be drawn into Example, to Jodg Com- 
moners to death upon Sura cles, 
Without any Concurrence from therh: Now 
this Concord was made by the Temporal 
Lotds, not by the Prelates, but per not & 
Pare: predifios nec non Communitatem Regs 
un fm Parkamento., Now in 4 E. 3. the 
Reference was made to the Earls, and Bz- 
tons ; the Peers, ro whom of right ſuch 
Judgments be , and no Prelates com- 
— a and they are called Pare 
C b, 
4 Add to this, Ree. Part. 13 E: 3. Namb.$: os mn 
Le grant des Grawns, where an Aid Was 14ridg.Counts 
granted to the King, then in war with and Barene by 
France, The Record faith Les Conmes &f £1141, 41 *o 
& Barouns efteantt.en dit Parlement Granteront 0" 40" 
* our chr &f lew Peers de laterre qu 
F teignent per Barone la deſme garb; la diſme 
 ru2.99, la diſme Aignel de touts leur demaig- 
Ones Terres, Now if the Prelates were 
underſtood by the word Peers in this _ 
then it muſt be granted that the Earls and 


FE 1. ubif 
Þi'S a 


Barons taxed the Prelates, who always 
taxed themſelves, and the jnferiour Clergy 
in Convocation : Byt the ſucceeding words 
will clear the matter, which run thus in 
the ſame Record : Et pour ceo quil fu 4vits as 
Prilat ts Comes Baforns & autres Grants 
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que pour les ploite des beſomer;Ne: the Record 
1s touching a ſpoedy apply to the King, 
Here we Jce where the Biſhops were con- 
cerned, they were named, which ſhews 
they were no more comprehended under 
Peers before, than under the word Magne- 


'res in this Clauſe. I could multiply Re 


Gr. £*. Þ+ 95, 


cords to this purpoſe, and am conhdent, 
ng clear Example can be given where they 
were, necellarily comprehended after 
Counts and Barons. 
The next Authority he qnotes to wet 
ken the Authoriry of thoſe he calls New 
urt 


"tive Precedents, 15 the caſe of the M 
.of John Jmperiall, a publick Miniſter ſent 


from Genoa. 
This CaſcI conceive, is not truly ſtated 
by the Author of the Letter, and mil- 


applied by the Grand Queſtioniſt, The 


Poant in queſtion in the Record was, what 
Offence the Murther of this publick Mini 
ſter was ? which matter was referred vo 
the Judges for their Advice, who agree! 
that it was Treaſon within the Statute 
'25 E.3. This their Judgment was conkfir 
med in Parliament, whilſt the Doubt ws 
in Agitation among the Judges, *rwas ot 
material who was there. But after the) 
had given their Senſe, what was meant bj 
this Confirmation in Parliament, is tf 
next Queſtion : Whether more were meant 
than an approving of the Opinian given 
by the Judges, by them drawn up in forw' 
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and this may well be the meaning of that 
whole Proceeding, which Practice is uſual 
in our days, but cannot be called a Judg- 


og ng tho it might be their 
Opinion. Bur if you will rather believe it 
tp be by AR of Parliament, ther muſt the 
Commors be Parties, of whom we hear 
no mention, nor any Statute to that pur- 
poſe extant that I can' find ; and in that 
Caſe the Biſhops might haye been preſent 
if they would, and whether they were or 
not, is not material. Yd. Cor. 3, R, 2. N.38, 
p. 183. Yea in Atts of Partſament, when 
the Sentence comes to be given, they ate 
to withdraw, as it was held by Mr. Edward 
Bagſhaw, a learned Reader of the middle 
Temple, who for ſome Opinions by him 
held rouching the Biſhops, was by the 
Power of Arch-biſhop Laud ſuſpended 
from 7 + in his reading, Ruſbw. Hiſt. 
Coll. 7 817, 2. P. 990. | 
The next Precedent is in 5 E. 3. Which © &4-2-3% 
in concluſion, will do him as little Service 
as the former. The Author of the Ler) 
pag.-7, 8. tells us, that that Parliament was 
ſunmoned for redrefs of the Breach of the 
Law, and the Peace of the Kingdom ;, and 
the Record ſaith further, that "twas ro 
conſtit roaching Lands in Guerre, and the 
Marriage of the King z in which the Bi- 
3 went away, and returned no more, 
| confeſs, I know no reaſon but they might 
have ſtaid, it My thonght other- 
[ 


wiſe, 
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wiſe, being in all likelihood priyy to ſome 
Attions to be treated there, wherein Sen- 
tence of Blood might be pronounced, 
But be their reaſon what you will, their 
words are theſe. Er pour ceo que «viſeſuſt 
4 les dits Prelates qu'il nattient proprement 4 
enx de Connſeiller de la gard de la paix, & & 
Chaſtiment de tels mabvois fallerent meſmes les 
Prelates. Which words do not oply import 
that they voluntagily went away, but that 
oo properly behove them not to be pre- 

nt.in ſuch matters, or to give Counſel 
for the Puniſhment of ſuch Crimes. The 
ſame word is uſed in 1 Hen. 4. Cor. p. 392, 
where the King by the mouth of the Arch- 
biſhop of Canterbury, declares that the 
— ch + were ny _—_ 
n and that all Judgments belonged to 
bin 4nd the Lords ; belonged, that 4 the 
Commons had no Right thereto; ſo here 
nattient proprement is that properly they 
had no Right thereto. That all Judg- 
ments belonged to the _ and Lords, 1 
only an Affirmation of the Arch-biſhop, 
but binds not the Commons : See Poſthu 
Cotton, p. 350, For I think it very plain, 
that anciently the Commons, as well as the 
Lords, had their ſhare jn Judicature. | 
ſhall touch ſome Records which the Rea- 
der may conſult at Icifure ; Roe. clasf. 12, 
F. 2.m. 5, in the Cafe of Hugh Audley and 
his Wif. Margaret, the Relift of Pizree 
Caveſton ;, they petition'd to he reſtored to 
certain 
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certain Lands given to Prerce, A woſtye Sog- 


nure le Roy, & ſon Conſel Predavez., Conntey 
& Barons el ja terre: the Petition 


— up tull 


la 
Pu ater Reg ws Concevdateo, & Conſrileranon ; 
was orduimed, coalidered; and agreed, per 
Prelatos,Commr,@ Batonesy@ verum Commu 
nigrem Regs, that all the King* Grarits 
the ſaid Pierce, Peter, and his Witt 
be revoked, and the Deeds caneet- 
led, Et guod thud Tudicrmm intretay in Rot. 
OO Cancelar ik, rxinde 1th 
tur 1 JCaccarinmn, & ad nirany; Bantam, th 
be enrolled. ' Nothing —_ plaiger tha 
that this was a Judgment, and nov Antof 
Parlament,and that not concerniag Blooff, 
the Prelates concurred, and that probably 
_ Houles fate, and voted rogerther a$ony 
y. 
| ſhall add one-Record more1n a Capital 
Caſe, and that is centred, Rer, Patent. 
3E. 3. pars prima Me. 33. The Caſe of 4- 
dam Orleton, or Tarkon Bi bf Hevre- 
ford, and after of Worceſter, This Biſhop 


ces. Ia 1 E, 3. he petitions that the Proceſs 


and Record, in which there was Error, 
might be brought inro Parliament and ex- 
anuned, and ht reſtored to his Eſtate, Pre- 


R 4 PeYxfi 


Rot, ( .auCl. 
was about 17 E. 2. convicted of Treaſon * © DLL 
before Sir Henry Srawnron, and other Juſti- "7 pſec, Ut- 


w #7 " 
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texts bujus petitionis. mandatum frit ( by a 
Writ ) Galfrids de' Scroop (' who had the 
Record ) quod wenire faceret rccordum, pro. 
ceſſum preditta que Junt in cuſtodia ſua ' pies 
uo Parliamettiv,' where after he trad aſſign- 
ed ſeveral Errors, the Record conclydes ; 
Et quia videtur Dom. Regi'prefatis comitibue, 
Progerih1d Concilio Dom, Regis, & toti Coms 
munitait Kegns convocatu ad Parliamentun 
quod prediiturm recordurs & proceſſua omnine 
qrronea ſim Tationibes predittis conceſſum eſt 
quod tadem _ rerorda, & proveſſms admullen- 
tar, &c. This was clearly a Judgment in 
Parliament, . in which the Commons were 
certazoly prefent : and that it was not an 


At,a 1 for the Record 'was 
hg Errors aſſigned zj' and *is 
worth obſervation, that he did not aſſien 
for Error, that he was before convitted by 
a common 'hiry; but admitted it lepal. 
Next, I think the Prelates were nor 
Parties to the Reverſal of the Judgmenr 
given In 17'E: 2. for it 1s coram Prefaty 
commibyus Preceribws, QC. though they were 
at the recital ot the Errors ; netther 15 it 
much matcrial, for they might very well be 
Parties t6 the Examination of a Judgment 
ina Capital Caſe; for whether they con- 
curred either in athrming, or reveriing the 
Record, that raade them no Parrtics to the 
frit Judgment, but is only a Concurrence 
11 Opinion, that what before had been 
dorc by others, was well or ill done by them 

] 
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! could cite many other Records where the 
Commons were preſent in Parliamentary 
Judgments, but ler theſe ſuffice, | 
But this may ſeem too large a Digreſli- 
on, ſince I was upon the conſideration of 
5 E. 3.in which] lay, | yy 
Szcondly, It doth got appear that this 
was an Advice taken up by themſelves; for 
the words are not ( faſt aviſe per cx) or ils 
furent Pavis, it was thought fit by them- 
ſelves, but are ( er pour ceo que avis fenſt 4 
ex) that is, becauſe Advice was given 
by others to go away,they abſented them- 
ſelves. ly in Obedience . to thoſe 
Laws which forbad their Preſence : A 
they returned po more,ſaith the Author 
the Letter, p. 8. apd.the Advice was given 
by the Lords Tem only : No, faith 
the Grand Queſtiongſt, Þ, 102. The Biſhops Gr. gs. p.103; 
and Proctors of the Clergy weat only into 
another Room to conſult therein, which 
was uſual in thoſe times. I do not at all 
doubt but the Members of Parliament have 
ſeveral Rooms ro retire to upon occaſion : 
but that ja this Caſe, they did go apart to 
conſult, and gite Advice 1n this Buſineſs, 
ſtems very unreaſonable for any one to be- « 4, n. 74e 
lieve, becauſe * they had but. immediatcly K-=y'- $*'n 
before declared, that. the Conſideration of '9 me 
ſich matters properly belonged not to rag nent 
them to meddle with, and accordingly ;.,.c6me 
withdrew : certainly po canſiderate Map which, che 31- 


will think they went to conſult about what »7- _ 
5; a they wel conſw.t. 
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ſhox inthe fame Breath ſaid belonged nog 
Beſides, we ſe the return of the 
Lords and Commons, without any menti- 
a and the Advice given by 
the mouth of Sir Henry Beamont 
rok ker) which Advice was after- 
wards Lo Longenn Go Facng 
might be preſent, tho they were not at 
=> deg Sera _ "he Recor fr 
dy enadtted by t ,Biſbops, 
: which then beranes Law! 
tie ge ren 2 ve their 
Conſent in their pacity, 
whatever it concerned. Where note, that 
Sir Robert Corron tranſlates Grands, Com 
mon, I think with good reaſdn, thou 
at by Mr. et in the Margine, 
Marth. Paris we heard nthing of them before, and 
. them _—_— an uy- 
F7 Ba. Wnbtrdly concerned int all Proceedings be- 
ro,miles,ſeu a- fore : See Marth. +" $5- " Fam 
liqua alia no- Grands, ' 
- __ Perſo- Knights, or afty nn oc 
Vid. Mr, Pe. wich mary others w aberrr 
tyt, p. 10, © leſs to quore. 
942 95» Having before ſhewed, dt 
Author calls negative 
ſimply ſo, and that the Author "of the 
Letter had Treaſbn to believe rherh ad- 


having on Ne the Athonw of 4 


1. of 1 H. 4 Numb. $>. io 
Tenipo- 


S eg” Pe me. = }23Y== "mr" 


—_ 
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unto themſelves | on B. The 
_ which Opiat- oftem 
by the late Yous of of w_ bad 


oo bo. Cafe of P D 167g. Barons in ths 
Star. Kicord by the 


the power of jo 
on is alſo 


Py the Co ;pol 9 we is evideax IT bag lay, 
Prelates were not. look'd wry the fame as age», A 
ſort that the Temporal Peers WEerc ;' Tor ups were 


ſame word t- 


Prelates are contra-diſtinguilbed, and ROT exprefied. 
taken nn as wy pee Rot hf Ol, 


by the Yentence, Body, P** wY Ty. 
were j as Peers to tg » NOT 
to the Lords, 

I come now _ the Conſi derittsn of what 


he ſaith there alledges thatma- ©: 8 go. 
uy F rho he of the Letter calls * 7 


EEE SETS 


DE EIS 


hos er her ade 
En _ Abſence, or tae 
| y oughtra þ © excluded at fome 
other endo me Auborof Le 
te .were, or might have been 
The chief Caſe he in,ds 

of Michael de la Pool Gaanellur of 

England, who was accuſed gp Rn 


Cmea- 


A _ - Jo” "0 IE 


nl 45 
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Chancellour put 
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might be preſent ; and the parallelting it 


Wi Caſe, was only in the Manage- 
T_T by the Commons, and 
no part of the Accuſation. 

Neither is it reaſonable to- believe that 
which our Author aſlerrs in the ſame _ 
that the Prelares were free” 
might withdraw at ſometimes, and % 


to be 
ceedings tw C ria Rey: hich in in that place 
the Parliament, be- 
cauſe they were to Þe preſent with the 
other Lords, tho I know that Cri Regs, 
is ſometimes taken in a more laxe Senſe 
for all the Courts in Wefftminſfter are the 
King's Courts, and unto which they were 
to give Obedience and Attendance in Caſes 
not 


Gr Qs. Þ y0- 
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ether Canons to go by, when t Couy 

ft, as well as thoſe of 7 ples, 2 bs 

bablc enough, that the reſt of the Noble 

Men, finding them moſt conſtant Faftors 

for the Pope, were willing enough to let 

them be abſent upon any colourable Pre- 

tence when they deſired it. Is not one 

clear Precedent againft them in point of 

greater weight, than gp t— and 

equivoeal ones , which cannot without 

great Art; be wire-draw A 

advantage ? Let him conſult the Diſcourſe 

al Peerage, . 17. The Caſe of the Earl 

Rot. Proces in Of Nore x} = ud 7 Hen. 4. Ret. proceſſu 

Par]. cor Dom, Rege i» fowl. in 5 Hen, 4. This 

Noble-Man came intÞ Parliament, and con- 

felled before the King and Lords, that e 
had done againſt his Allegiance, in 

ing Power and giving Liveries ; this Fad 

y the Lords, was adjudged no Treaſon, 

for which he-gives Thanks-to the Lord 
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vpon Snimmons. *Tis very clear; that this 
whole Bulineſs was tranſacted by the Lords 
Tempora! without the Biſhops, and with 
the Concuarrence of the King. *T is notrs 
|; believed that the —_ _— 

e quiet, had rhey thought themſctves 
cveinnts in theſe Arm See the 
Diſcourſe of Peerage, pag. 17, 18. I think 
it hardly. poſſible to find a moreclear R& 
cord in the Point than this is: Firſt, here 
were two Noble Lords defeated in attual 
Rebellion, and fled from Juſtice into Scot- 
land. The King upon this, would not {6 
.much as conſult with his Prelates, knowing 
them by Law no proper Counſellours a+ 
gainſt Peers in matrers of Blood, applies 
himſelf ro his Lords Temporal, they order 
Proclamations by order of the King, en- 
joyning the ſaxd Lords to appear at a day 


certain; or ro ſtand convidt ;, they not ap- 
pcaring, are by Award of the Lords Tem- 
poral convicted of Treaſon; and a Year 
after, one is ſlain, the other mortally woun- 
ded at Brambam-moor in Tork:ſhire. Can 
any rag be more agreable to the Practice 


at this day againſt Men that fly from 
Juſtice, and are convicted for non-appea- 
rance ? Heruſt Fave a new way of rea- 
ſoning, who conkidering that in 4. 3. 
the Earls ard Barons are declared thoſe 
Peers, to whom ſuch Jodgments belong 5 
thatin 5 E. 3. the Prelates deciared, that 
in a Caſc where Blood might be, . it be- 

longed 
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longed ndt to them to be preſent, that in 
7 R. 2: the Temporal Lords were only con- 
cerned in a Caſe where the Accuſation was 
Treaſon, with many other Caſes, that in 
i Hen, 4. the Lords are declared Judges iri 
ſuch matrers; that in 2 Her. 4. in 4 like 
Trial of Judgment, the Temporal Lords 
are all named, who were the Judges; that 
now in 7 Hen. 4. the Temporal Lords are 
again declared Judges, and after all this, 
that the Prelates ſhould be deemed proper 
Judges it: Caſes of Blood upon bare Surmi- 
ſes, and no direft Proof, ſcertis ro me to 
ſayvour of a Man wedded to an Opinion 
which he reſolves to maintain ; when at 
hſt, tho Precedents confirm what the Law 
5, *tis that muſt determine the Contro- 
rerſy. This 1 fay in Relation to what 


Mr. Hunt objefts. This Precedent may in Gr. 4s. p. 95: 


part, ſerve to give anſwer to thoſe Argu- 
ments drawn from the Identity of Names, 
to the Identity of Right. The Biſhops 
ſaith the Grand Sueſtioniſt arc ſometimes 
comprehended under the name of Grands, 
Seigneurs, and Peers ; therefore their Right 
s equal to all others who enjoy thoſe 
Names : How he attempts to make this 
good, we ſhall fee anoh. But firſt, let 
him cohſider how weak a way of arguing 
fhis is; we know nothing is more equi- 
rocal than Names. Many are called Lords, 
who had once that Name, as Embaſſadors, 
Chief Juſtice, &c. or ſuch whoſe Pathers 
5 


Aare 
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are Dukes ; ſo Earls Eldeſt Sons, yet are 
indeed but Commoners : fo Baronagium 
comprechends all the whole Parliament ; 
Barons there are of the Cinque-Ports, of 
the Exchequer,and of ſome chief Towns, as 
I have noted before from Mr. Selden : ſo we 
are not to judg the Right from the Appel 
lation, but govern the Appellation by the 
Right. 


The firſt Precedent he urges 15, p«g- 96. 
where in 4 E. 3. an At palled for Irial 
by Peers, Cotton, Numb. 6. *Tis agreed ur 
to by the King, and all the Grands in 
full Parliament, that tho the Lords had 
tried ſome, who were not their Peers 
upon Accuſation by the King in a ſumme 
ry way againſt Law, it ſhould be ſo a 
more. If the Biſhops were here compre 
hended under the Name of Grands, {6 

544 before p, ETC the Commons too, if it ſhould be an 
131. te ke. ACt of Parliament ; will he hence infer, 
cords there. that the Commons have an equal Ri 
fed, with the Lords becauſe they all are 

Grands ? 


Who were eſteemed Grands or Mage 
tes, fee Matth, Paris, in Anno Dom. 1106. 
Rot, cd, 3. E.2, Jihibitio ne qui Magnates, Viz. Comes, Bar, 
m.16. mw dorſe, Miles ſeu aliqua alia notabil;s Perſona, &. 
Here you ſec under Aagnates, are taken 
Earls, Barons, Knights, or any other Per- 
fon of Rank. So Ablites Conation, 

and 


Matth, Paris 


Anno T1100, 
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and Barone} qning; portium; are called 
AMagnarey wer com, brevia de term. ſcte, trim. 


Set. Mich, An. 34. E. 1. penes remem. Dom. 34 £4441. 


theſatr ary in Scactarie;,: he that defires 
more, Jet him conſult Mr. Petyr*s Learned 
Duſcourſe of the ancient Rights of the 
Commons, pg. 93, 94- and in fundry 0- 
ther places. 1 think therefore I may foe 
ly conclude this Point : That where Grands 
are ramed alone, there not only the Bi- 
ſhops, but the Earls, Barons, Judges, and 
Commons mught be comprehended, but 
where the Grands are mentioned after the 
Earls, and Barons, there the Biſhops who 
ought firſt to be named; ſhall never be 
taken in ſecondarily, and by Implication. 
Neither is it any thing to our Gueſtion, 
whether it were for their Honour. to be 
abſent in ſome Caſes, as he intimares, 
47. 109. in the Caſe of Roger Mortimer, 
+ what the matter of Fatt was. 


Pag. 112. He would compretiend the 
Prelates among rhe Peers, becauſe in 4 E. 3. 
N. 3. The words are, * All the Peers, 
* Counts and Barons atlembled in Parlia- 
* ment, upon ftrift Examination, do allent, 
Fand agree; that Fobn Manrrevers is guilty 
*of the Death of Edmund Earl of Kerr, 
Here he would infer that the Prelates were 
preſent at the Examination of that Capital 
Crime, under the name of ?eers, becauſe 
at that time, there were no Dukes, nor 

S 2 ot hers 


ir, £%.7.100» 
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wee befortp. others of Superiour Degree to Earls ;, bet 
8 30- he doth not conſider, that the word Peers, 
in this place, doth only denote who thoſe 
Peers then mentioued were [ Peers ] viz. 
Earls and Barons, not Biſhops, as before 
Magnates, viz. Comes, Baro, Miles, &c. 
As when we lay 2 Noble-Man i is to be tr- 
ed by his Peers, we underſtand only thoſe 
that arc truly fo, and not others that ſome 
times may be called fo ; this is much clea- 
x zo 1d by the Record 2 Hen. 4. N. 30. The 
:H-4- *-3? Lords Temporal by the Aſlent of the King, 

N, B. The adjudged Thomas Holland late Earl of 
Frudgment Kent, John Holland late Earl of Huntington, 
may well be anq others; Traitors ; this Judgment was 
gounpaſter 68 * after the Parties were dead, and but the 
4.4. n hun. ſecond Succellor after Edward the third. 
red 1 x4mp'er Why did not now the Pretates come in and 
»«y be £1" claim their Right ? Certainly they would 


"Lev {in have done its but that they knew the Lay 
berapd, then , and Practice was againſt them ; what elſe 
Bud, - 1s material in this Chapter, hath been 


ed, NC. com- > redo notice of by the Aythor of the Letter, 
pon; © ned __ and others , ſo that it needs no further Ex- 
"x amination : and I may ſafely conclude;that 
where the Prelates are not named, they are 
not underſtood. Now that in this caſe, 
the Biſhops could not Ix meant by the 
word Peers, 1s very plain from the Record 
it ſelf: For the fore-named John Mamtre- 
vers being, not in hold, the ſaid Peers & 
pray our Lord the King, that ſearch ſhould 
be made for lum throughout the Realm, 
and 
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and a Reward promiſed. Now if the Bi- 
ſhops were meant by the word Peers alone, 
for Earls and Barons are named, witneſs 
the Peers, Earls and Barons, then by Pari- 
ty of Reaſon the ſaid Peers ſhould be meant 
only of the Biſhops, as if they alone had 
made the deſire for the Apprehenſion of 
che ſaid Afarrevers, and the Earls and Ba- 
rons had been unconcerned, which is ab- 
ſurd : Sec 4 E. 3. Mem. 3. N. 3. Seld. Ba- 


ron. P- I3, 


Our Author concludes his third Chapter 
with the Caſe of Henry Hotſpur, the eldelt 
Son of the Earl of Northumberland, who for 
having levied War with others againſt rhe 
King,was declared a Traitor (being before 
ſlain in Battel) by the King and Lords in 
full Parliament : this was upon Friday the 
18th of Febraary;, upon the ſame Friday, 
upon that Caſe,and the Petition of the Earl 
Father to Henry, and Examination of his 
Cauſe by the Lords as Peers of Parliament, 
to whom ſuch Judgment belonged ( for 
the King would then have referred the 
whole matter to the Julges ) he was de- 
dared innocent of Treaſon, or Felony, 
but only finable for Treſpaſs at the King% 
Pleaſure : for which the ſaid Earl gave 
Thanks to the King and Lords, for their 
rightful Judgment, and alſo at the ſame 
time purged upon his Oath the Arch-biſhop 
of Camerbury, the Duke of Tork,, 2nd other 

I 3 Lords, 
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Lords, who were ſuſpefted to be of the 
Confederacy with the faid Henry Hotſpur, 
alias Percy. This was the work of Friday 
the 18th of February ; on Sarwiday the 19th, 
the Commons give Thanks to the Lords 
Spiritual and Temporal for the rightful 
Judgment they had given as Peers of Parlia- 
ment, 5 H. 4 from N.12, to 1V. 15. This bs 
the whole Caſe as to Father and Son. Naw 
whether the Biſhops were preſent at all 
theſe Procecdings, and how far, 1s the 
Queſtion. The Grand Queſt:onſt contends 
they were preſent at the Proceedings both 
againſt the Father and the Son ; at that 
a2ainlt the Son from the word, fall Parlia- 
meat, which he feemeth to infer, muſt in- 
cinde the Biſhops; ard at that againſt the 
Father, from the Thanks made by the 
Houſe of Commons the next day after the 
zcquittal of the Earl, 


Firſt, as to the Son : It appears plainly 
by the Hiſtorians of thoſe times that he 
was [lain in the: fourth Year of the King, 
in the life-time of the Father, who ſon 
after broke out into Rebcllion,ſo that ar the 
Lyme of 7779's Death he was only a Com» 
moner, and conlequeinly not to reccive 
any Judgment in the Lerd*s Houſe along, 
nor could he be made a Traitor other- 
wile than by Act of Parliament ; fo that 
tne word full Parliament, mult either refer 
t& tome partuicalar Act of Parliament made 
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in bis Caſe, in which the Biſhops might be 
preſent, and the Commons concur, or elſe 
the Proceedings were wholly irregular and 
contrary to their own Agreement, in 4 E.3, 
Now from an illegal Att, no Right can be 
concluded. 

As to the Earl] himſelf, we find him ſud- 
denly after in open Rebellion, defeated, 
and eſcaped into Scotland with Lord Bar- 
delf, and convicted of Treaſon by the 
Temporal Lords, for not appearing tpon 
Summons, and all this within two Years 
after, Now can it be reaſonable to think 
that the Biſhops were preſent at the ac- 
quittal of this yery Lord in 5 H. 4. who 
were nc* preſertin 7 H, 4. which was but 
two Years after, nor were preſent at a 
like Caſe in 2 H. 4. N. 30. againſt the Earl 
of Holland, and others, which was not three 
Years before ? 'Neither can any weight be 
laid upon the Thanks of the Houſe of Com- 
mons, which was only matter of Comple- 
ment, and performed at another time 
when the Houſe was allembled upon other 
matters, but ſeeing them there, might cx- 
tend their Thanks to them alſo, wha 
though they could not contribute, did no- 
thing to hinder the Clemency of the Tem- 
poral Lords towards the Earl ; beſides, at 
the ſame time it was accorded by the King, 
and Lords, upon the Defire of the Com- 
mons.,that certain ill Officers about the King 
ſhould be diſcharged, in which the Biſho 
S 4 might 
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&. £»..119- might be Inſtrumental, and very well de- 


ſerve the Thanks of the: Commons, at 
which De{re of the Commons, they might 
aſſiſt, and be abſent at the relt. 


The Precedent of John Lord Taibog will 
not avail him ; he” exhibited an Accuſation 
- a the Earl of Ormond for certain 

reaſons þy hjm committed ; this Accuſa» 
tion was 4h” the Marſbalſca before the Earl 
of . Bedford, Conſtable of England. The 
King, to put an.cud to this matter, dath by 
ACt of Parliament make an Abolition, and 
Diſcharze of the faid Accuſation, and 
Liſcovery. The words are, Fhat the 
King by the Advice ard Ailent of the 
Lords Spiritual and Temporal, and the 
Commons, mage an Abolition of the faid 
Detectipn, Whoever denicd the Biſhops 
Conſent jn a Legiſlative way ? and had it 
been otherwiſe, the Commons could not 
have Heen, I think, regularly concerned; 


.9- 2H,6. N.g. 


The Precedent of the Duke of Sfolk in 
28 FH, 6. | thought to have. palled over, 
pcirg a Caſe as irregular in the Procees- 
Slings, as unjuſt in thoſe that put to death 
that unfortunate Man. Much Art was 
uſed by the ' Court to have preſerved him 
from the Enyy of the People. A Parlia- 
ment ailcmbled at Weſtminſter, after diſ- 
mulled into Londoz, then proragued to 
Letter * 
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Leiceſter ;, that diſſolved, and another cal- 
ied at Weſtminſter, in which the Duke ap- 
peared, which exaſperated the Commons 
againſt him. But upon the whole Record 
it appears that no Iſſue was joyned ; for 
aftcr Articles exhibited by the Coramons, 
and his denial of them, March 14, at the 
leaſt of the eight firſt, and giving ſome 
Anſwers to others on the 15th, he was ſcent 
for again, and the Chancellonur acquainted 
him, that he had not put himſelf upon his 
Pecrage, and now asketh hmm how he would 
be tried ; who inſtead of pleading, put him- 
ſelf upon the King% Order,who cauſed him 
to be baniſhed for five Years. By all this it 
appears, here were no judicial Proceedings, 
which could not be before Iſſue joyned : fo 
that although the Biſhops were preſent ar 
the reading of the Articles; yer this can 
be no Precedent to entitle them to he pre- 
ſent in judicial Proceedings in Capital Cau- 
ſes, for here were none at all in this Caſe, 
and till Iilue joyned, the Biſhops are not 
bound to withdraw, Neither ought it to 
ſcem ſtrange that the Viſcount Beaumont 
hould make Proteſtation in the name of 
the Lords Spiritual and Temporal againſt 
theſe Proceedings, which they finding to be 
extra-judicial in very many Particulars, 
they did not know, I mean the Biſhops, 
3 well as ſome of the Lords, what Con- 
ſruftion might be made to their Preju- 
dice: for ſometimes they met in one 
place, 
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place, ſometimes in another, and not 
always in the Parliament-Houſe, to con- 

ſult of this Buſineſs. Beſides, many thin 
paſs ſab filentio, which bein queſtioned, 
would not have been allowed : theſe Ob- 
ſervations being added to what hath been 
faid by the Author of the Letter, ſeems 
Viz.The Fog t me a full Anſwer to this Precedent, 
wa; mr by in which the Proteſtatio is only Proteſt atis 
theer Adyre, fats, not Jwrw, I haye thus put an end 
which tht) *- to the Examination of this third Chapter, 
= «toy ** and fully conſidered all his Arguments, 
and Precedents, and come now to a vicw 
of his fourth and laſt Chapter, 


© © 


CHAP. IV. 


N this Chapter our Author hath em- Gr. g+p.1:r. 


ployed all his Art to aſſert the Peer- 
age of the Biſhops, and that they make 
a third Eſtate in Parhament, m what 
(cnſe they are called Peers; as alſo that 
the entire Clergy,met in Convocation, 
make a third Eſtate, I have largely 
ſhewed before, and ſhall not now re- 
peat. I admit they are ſometimes cal- 
ld Lords Spiritual, tho not fo before 
Rich, 11, but *Prelates or the like, Peers 
of the Realm, Peers in Parliament. If 
by that Appellation you would make 
them Equals to the: Nobilites Major, 1 
think they never were, yet have they 
many Privtledges in reſpe&t of their 
Seats and Epiopal Dignity in the 
Lords Houſe ; and, by reaſon of their 
moſt honourable Profeſſion, bave all of 
them Precedence to Barons. I admit 
alſo that the Clergy is really a third 
Eſtate ; and that the Biſhops, in reſpect 
that 
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that they are the Head of the Clergy, 
may ſometimes in ordinary Diſcourſe 
be called ſo, but are in truth nc ver 6 
excluſively to the reſt of the Clergy, 
they all making but one Body, or third 
Eſtate, fully repreſented in Convocati- 
on, as I have ſufficiently, I hope, made 
appear, pag. 19, 20, Oc. of this Dif- 
courſe. 'As allo that they had the Ap- 
pellation of Barons and Peers, not that 
they really were ſo, which muſt have 
enobled their Blood, but mm reſpeQ of 
their Tenure in Capite ficut Baroniam, 
or, per Servitium Baronie, and for the 
moſt part fo called by themſeves only, 
Our Author's Suggeſtion, p. 151. that 
they fit in Parliament in a double Cx 
pacity, as it is new, ſois it not ſolid. He 
ſaith, when they fit in the Houſe 1na ju- 
dicial way,they fit only in the Capacity 
of Temporal Barons ; and that this ap- 
pears by the Conſtitution of Clarendon, 
where the King requires their Atten- 
dance as his Barons : But that 1n their 
Legiſlative Way,they have a farther Ca-| 
pacity, as repreſenting a third Eſtate in 
Parliament, I fay this Fancy is new: for 
I do not believe any before him lookd 


upon them as repreſenting a third 
Eltate 
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Eſtate in Parliament : and not repre- 
ſenting it, I know they have been 
faid to fit in refpet of their Poſſeſhons, 
which are Temporal in their own na- 
ture, but not ſo when given Deo &- 
Eecleſue but that they fare in any other 
Quality than Spiritual Perſons, I ne- 
yer heard, nor can conceive, Me- 
thinks if they have a Capacity to fit 
in the Quality of Temporal Barons, 
they ſhould alſo have a Capacity to 
change their Spiritual Robes, and put 
on Temporal. The Conſtitutions of 
Clarendon, he faith, require their At- 
tendance in Judicature as his Barons ; 
and from thence would infer they fit 
in the Quality of Temporal Barons. 
But how doth this follow ? I hope they 
may fit as Spiritual Barons. But when 
all is done, this Allegation of his is not 
fincere, for the words are, Debert in- 
tereſſe judiciis curie Negis ſicnt ceteri 

ones 3 Or, cum ceteris Baronibus ; 
that is to fay, 'tis their Duty to be 
preſent in Trials in the King's Court 
with the other Barons, or as the other 
Barons are there preſentz which 
words are far trom inferring that they 
it there in the Quality of Tertporal 
Barons 
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Barons (no more than the Jocga, 


rather that they fit not as Barons at al 


but war amongſt them who are fo, 


It is evident therefore that his firſt Ar- 
gument, drawn from the Conſtitutiong 
of Clarendon, is not ſolid. His next 
Suggeſtion, that they are a third Eſtate 
in Parliament ( if by Parliament he 
mean their Convention in Convocati- 
on ) from the iſſuing out of Writs to 
the Guardian of the Spiritualties in 
the Vacancy of the Epiſcopal See, [ 
ſhall not contend with him z only | 
think it from hence plain, that they 


'have Right to fit as Members of the 


Convacation properly, where, with 
the reſt of the.Brethren, they make up 
a third Eſtate, in which Writs there 
is generally a Clauſe of Premuniente 
added, to ſhew that other Clerks are 
to be choſen to fit in Convocs- 
tion, for which reaſon the Guardians 
in their Vacancy have their Writs di- 
tefted to them, leſt the Convocation 
ſhould not be full. Now how this 
can prove them a third Eſtate in the 
Lords Houſe, I ſhould be glad this 
Author would inſtrut me? ſo that 


his Conceit of their fitting there in 
z 


£_. _ _— = E_ a. 


« © Fg may 


a La FH. TT 


——. 


CE _ ] EA RAR. XR 


= 


"a 


( 291 ) 


adouble Capacity, is of no weight, 
and all bs Prece? 


ich _ _ to _ 
purpole, avec n ſpared, 
which Wy not in the leaſt bu 
rove that the Biſhops fit in the Lords 
Houſe as a thitd Eſtate ;becauſe Clerks 
ſhall be choſcn to fit in Convocation, 
by Writs directed to the Guardjans 
of the Spiritualties, where there are 
no Biſhops, or when they are beyond 
Sea, rather evinces the neceflity of 
a Convocation to meet in Conſul- 
tation as to Eccleſiaſtical Matters, 
which are only proper for their Fun- 
(ion. 


Laſtly, Let it be obſerved that his 
Quotations out of the Author of the 
Letter, pag. 93. as to Doctor Standiſo 
his Caſe, are miſtaken ; the Author's 
words are, the Judges faid — * The ,,, , 184: 
* Lords Spiritual have no Place in 
© Parliament by reaſon of their Spi- 
* ritualties ( in which reſpeF, in truth 
* their place is in Convocation) but 
* by reaſon of their Temporal Poſlel(- 
* fions 3 that 1s, holding their Tempo- 


poral 


(292) 
* pord! Poſſcflions in nature of Barb- 
© nies. The Scope of that Book is to 
ſhew that a Parliament might be held 
without them, who indeed wete no 
Barons, but had liberty to fit amon 

them by an Indulgence in reſpect o 
their Poſſeſhons. And at laſt, I am 
perſwaded our Author will hardly 
be bound by that Opinion; for if 
that be true, how can they fir there 
as a third Eſtate, if their Right to fit 
there be only as Temporal Barons? 
This Authority is only from Kelway, 
7 Hen. 8. 184. Sce the Caſe at large 


in Burnet. 


( 273 ) 

Our Grand  Queſtioniſt goes on, and en- Grand Qgef+ 
deavours to prove, and clear that intricate *: *©- 
matter ( as it hath been made) touch- 
ing the Intereſt the Clergy then had in 
Parhaments, as well as Convocations : but 
chiefly to prove, that all the Interelt they 
had in Parliaments, was not meerly upon 
the account of their Temporal Baronics, 
which the Bideps and many of the Abbots 
then had ; this he ſaith, is the great, bur 
common miſtake of the Author of the Let- 
icT. 
'Tis firſt to be obſerved, that he hath 
not proved, that to hold Land by Baron- 
Service, and to be a Baron, is all one, which 
by me is left doubtful, as appears by whar 
is aid in the firſt Chapter of this Treatiſe. 
Neither fee | any reaſon why tenere per Ba- 
roam, ſhould make a Baron more than 
Tenere per Militare Servitixm, (ſhould make a 
Knight. 

Secondly, T hat what he now faith, is 
only a Purſuit of his precedent Conceit, 
that the Biſhops ſit in the Lord*s Houſe in a 
double Capacity, becauſe,as he ſaith, there 
52 Diſtinction made,even in Parliament,be> 
tween the ſeveral Eſtates of the Clergy 
and Laity. How far this is argumentative, 
and how far his Precedents warrant what 
he affirms, I ſhall examine by and by ; on- 
ly jin the mean time, would deſire him to 
tell me, whether they could come to Par- 
llament at all without firit receiving the 
King's Writ ? and in the next place, Whe- 
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ther the King's Writ imply any other Ca- 
pacity, than as Spiritual Perſons, holdin 
their Polleſſions per Servitium Baronie, 
voting among the Lords, in reſpect of their 
Lands, which are in their own nature, 
Temporal Eſtates in the Hands of Spiritu- 
al Perſons, but by their Dedication to God, 
made ſpiritual alſo ; which 1s as rauch as 
can be drawn from what Mr. Selden faith 
in the place quoted by our Author, pag. 151, 
That they met as Counſellors in the Saxor' 
time in their Wittenas Gemoet, I will not de- 
ny, but whether by virtue of any Writ, 
Summons, or rather by general Allowance 
as Counſellors, or what other way, he can- 
not prove : Records there are none,or very 
few; and Hiſtorians give but a dark ac 
count of thoſe Times,and things then one: 
but which way ſoever they then fate, cer- 
tainly by William I. their right of fitting was 
much altered, the Frame of things being in 
ſome meaſure altered alſo, in fo much that 
they muſt now meet under fuch Qualihca- 
tions, and no other,as were by him allowed 
them, which by all Men 1s agreed to be a 
Tenants to the King in C apuee, for their Poſ- 
ſeſſions, which they held in the Nature, 
and by the Service of Baronies. his be- 
ing ſo, I ſee not what uſe he can make of 
the Diſtintion made in Parliament be- 
tween the ſeveral Eſtates of the Clergy and 
Laity. The Queſtion 1s not, Whether the 
Clergy and Laity arediſtin Eſtates ? which 
no Man ever depkd : but, whether the 


Biſhops 
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Biſhops, diſtin&t from the other Clergy in 
Convocation, be an entire third Eſtate in 
the Lord's Houſe: that they are fo, no 
Man hath yet proved. His Authority out 
of Eadmerws, ſpeaking of what was done in 
Parliament in 3 Hen, 1. faith, it was done 
Urrueſq;, ordimis concords Curi, & ſollicituds- 
xe, by the unanimous care and trouble of 
bh Orders, Ranks, or Degrees : Why 
mult [ Ora] ſignify an Eftate, rather 
than a Degree or Rank ? Now | hope Men 
of different Degrees nay fit together with- 
out being different Eftates. * Dukes, Earls, 
Marquelles, Viſcounts, Barons, now fit 
together, yet may make but one Eſtate. 
But let [_ Orao] ſignify that Eſtate as he 
would have it, and as he thinks it doth; 
why muſt it ſignify an intire Eſtate ? or 
what doth it more import, than that it was 
done by the Joint-Conſent of the Lords 
and Commons ? who might then fit toge- 
ther, and were not at any tume left out, as 
ks ſufficiently proved by Mr. Petyr. Marth. 
Paru his Clerw and Populas, and the other 
Caſes by him there mentioned, compre- 
hended rhe whole Body of the Clergy ard 
Laity met together in Parliament, inclu- 
ding as well the Inferiour Clergy as the Su- 
periour, ſitting in their due Ranks. All 
the reit of his Precedents made vfe of by 
tim, ſeem rather to enforce that the King 
5 not a third Eſtare, than that the Biſhops 
are more than 2 part of a third Eſtare 4 
zmong the Lords. But this Point, whe- 
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ther the King: be one Eſtate or not in Parlt- 
ament ; and how an Head can be conlidered 
as no part of the Body, I leaveto others to 
diſpute, but muſt reſt in this undeniable 
Concluſion, that there can be no legal co- 
ordinate Power however the caſe ſtands: 
for 25 in the Body natural, nothing can be 
done without the concurrence of the Head : 
So in the Body Politick, nothing can juſtly 
be done without the concurrence of the 
King in matters of publick concern in Par- 
liament, except their Proceedings deviate 
from the ordinary Rules of the known 
Laws of England. 

| have put off the Examination of the 
firſt part of his fourth Chapter, that I might 
conclude this Diſcourſe with an Anſwer to 
the Matters he there alledgeth. 

He finds himielt preſled with that ſtrong 
Argument, drawn as well from Magn 
Charta, as from divers Precedents, that the 
Biſhops were not Peers to Noble-Men, but 
were themſelves tried by a common Jury 
in Matters Capital and therefore were 
not of Condition to try Noble-Men, 
who had in themſelves Inheritable Noble 
Blocd. 

To 'this Argument he oppoſes two 
things. Firſt, That the matter of Fatt 
cannot be made out that a Biſhop hath al- 
ways been tried by Commoners. Secondly, 
That if it could, it doth not overthrow 
their Peerage in Parliament, 
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This ſecond Aſſertion I will eafily grant, 
if by Peerage in Parliament, be no more 
meant than a Community of Appellation 
by reaſon of their ſitting amongſt the 
Lords, and thejr Precedence in place, with 
ſome other Pfiviledges as to Amercia- 
ments, days of Grace, and the like. But 
certainly if it can be cleared, that rhey 
have of right been tried by common Juri 
and that as well before, as after the Cw 
Hewry the 8th : Nay, that they have not 
look®d upon the Lords in Parliament as 
their Peers, and proper Judges: I may 
then rationally conclude that they are nor 
Pecrs in Parliament to that end to try, or 
be tried by Noble-Men there. 

It is plain by all our Law-hooks, that 
out of Parliament no ſuch Priviledg belongs 
to them. For firſt, out of Parliament, over 
and above the expreſs Authority of Sran- 
ford, a Judg in Queen Mary's time, Sir 
Edward Coke, a great Judg in our time, 
Mr. Selden a great Lawyer, and Antiquary 


Hiſtorian z all agree that Biſhops hall 
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Mr.C ambden, an Herauld, great Scholar,and </- 3- Cook. 
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not be tried by Noble-Men, and that man- 7 »...p. 45. 
ner of Triall hath never been put in uſe as 4nd ocke- 1, 


to them. Now if this be confeſſed to be 
the Law out of Parliament, let the Author 
give me one Example, that a Man of right 
ought for a like Offence to be tried by one 
fort of Jury out of Parliament, and ano- 
ther in it. The Caſe of Appeals, nnder 
which Covert he endeavours to hide him- 
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(elf, I (ball diſcuſs anon, The Privikedg 
they claimed as Clerks, was common to all 
other Clerks as well as to them, but there 
are many Caſes of Clerks tried in Secular 
Courts, and the Trial allowed to be good, 
to which purpoſe, ſec Cooks ſecond Inſte. 
638; but never any Exception of theirs 
allowed of, as if thoſe Trials were illegal. 
As to the Caſe of Biſhops, and their Trials 
hy common Juries, Mr. Selden 1s very clear, 
and gives many Examples both before, and 
after Hen. $th's time, which are not ſo to 
be ſlightcd, as this Author ſcems to do. 
That of Jobr de Iſle, the Biſhop of Elys 
Brother, is full to the point; where the 
Biſhop was arraigned, and upon Queſtion 
how he world be tricd, ſtood upon his Pri- 
vilcdg as Clerk, that he was a Member of 
the Pope's, and therefore ought to be 
brought to his Anſwer before his Ordine 
ry the Arch-buſhop of Cameorbary, who wa 
there rcady to demand him, afhrming that 
he ought aot to anſwer before a Lay-Judg; 
this Plea was rejected, and a day given to 
the Biſhop, and 2 Jury impannelled, ſworn, 
and tricd, ( which ſhews he had his Chal- 
lenge). The Jury bring in their Verdi, 
and find that the Bilbop was not guilty of 
the Fellony laid to the Charge of Jobn & 
Tſe thus Brother, and his Companions ;, but 
they find that aftcr the Feloay committed, 
the ſasd Biſhop knowing that theſe Perſons 
had committed Felony, did receive and 
barbour them : upon which, a Writ was 
direc 
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diretted to enquire what Goods and Chat- 
tels he had, and his Perſon, upon requelt of 
the Arch-biſhop,delivercd him to be kept as 
it behoved him to do. Now let any Man judg 
whether here were not in every reſpect a 
legal proceeding. The matter of Fact tri- 
ed by the VerdiCt of twelve Men : Inquiſi- 
tion made concerning his Goods, Lands, 
and Chattels, himſelf ( the Crime being 
only receiving of Felons ) delivered to the 
Arch-biſhop, either to make his Purgation, 
or to be kept in due manner. Was here 
now any Willingneſs in the Court to break 
the Law ? as onr Author faith, pag. 146. 
or not rather a p:rfett Obſervation of it, © <= 7145: 
ls not this pertettly agreeable to what 
Dr. Ridley, in his view of the Civil and Ec- 
defiaſtical Laws, faith I: 36. *IfaClerk _.. X 
| be firſt arreſted by a Spiritual Judg, and _y, 
* found guilty, he ſhall be degraded, and 
*dehvered over to the "Temporal Power. 
© But if he be firſt arreſted by a Secular 
© Magiſtrate, and tried, and found guilty, 
© he ſhall be delivered to the Biſhop to be 
© deprived, and then delivered back to Pu- 
* niſhment. 

The Precedent of Thomas Merks Bi ſhop of 
Carbfle, our Author allows to be againſt 
him : but asks whether one Precedent be- © Qt 7-147- 
fore the time of Her. 8th, be ſufficient to 
expound Magns Charta : for in this Caſe, 
the Immunities of the Church were conſide- 
red, and a Declaration by them, that their 
Priviledges extended not to Treaſon. But 
for a full Anſwer, I ſay firſt, that there are 
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more Precedents than one : but if there 
were not, would not one, with the con- 
ſtant Opinion of all Lawyers, and Judges, 
be enough to preyail with a di{-interelted 
Man, to belieye that the Peers in Magns 
Charta, and the Lex Terre, do not intend 
Biſhops to be ſach Peers as are to receive 
their Trial by Noble-men ? But what Ex- 
ception can be taken to thoſe Caſes after, 
and in the time of Hen, $th ? Did he not 
continue the Roman Religion all his tume ? 
was it more againſt his Prerogative, than of 
any of his Predec ? *Tis clear crough 
that the Proceedings before,as well as after, 
were according to Law, notwithſtanding 
the Clamour of the Clergy, as 1s plain by 
Mr. Sclden. 

| ſhall now conſider the Caſe of Adam de 
Orlton, alias Tarlton, Biſhop of Hereford. 

All Hiſtorians of thoſe times, as well as 
other later ones, ſet ſorth the violent Pro- 


1aer p. ceedings of the Clergy in that matter, who 


rook him twice out of the Hands of Juſtice. 
But it appears by Mr. Selden, by the Record 
* Fhill, 17. E. 2. Rot. $7. Dors coram Rege, that 
he was arraigned in the King's Bench, and 
upon queſtion how he would be tried, re- 
fuſeth to anſwer there : Day is given, and 
the Indiitment brought into the Parlia- 
ment, where he makes the ſame Plea, that 
he is by the Will of God, and the Pope, 
Biſhop of Hereford ; and that he ought not 
to anſwer bctore that Court. Here you 
ſee whatever the Carriage of the Clergy 
was, ard what-ever Judgment was given 
| againlt 
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againſt him : His Exceptions were as much 
againſt any Trial in Parliament by the 
Lay-Lords, as elſe-where. And that conſe- 

uently the Injury they conceived done to 
| was, that they ſhould be tried in any 
Secular Court whatſoever. This you may 
ſee in Du Freſnes Gloſſary Verbo ( Par.) The 
Trial he required was, per Epsſcopos Pares 
ſos, By the Biſhops his Peers. This ap- 
pears alſo by the Complaint of the Biſhop 
of Ely, that he was brought to be tried 
coram Laico Fudice, before a Secular Judg. 
By this our Author's Miſtake may appear, 
whoA4aith, pag. 144. That they look'd np- 
on themſelves out of Parliament as having 
no Peers in Judgment but Biſhops ; when 
it is evident by the Caſe of theſe Biſhops, 
that they made the ſame Exception as to 
their Trials before the Lords in Parliament, 
that they did before the Secular Judges 
out of it, and pretended they onght not to 
be tried before any Lay-Judges whatſoe- 
ver. Neither did they look upon them- 
ſelves under the ſame Condition that Lay- 
Men were; but being a diſtin Body a- 
mong themſelves, 'thought it reaſonable to 
be judged by themſelves only, and in their 
own Courts : an Innovation the Law ne- 
ver allowed, or gave any Countenance un- 
to. I confeſs, I cannot but wonder that 
any one Perſon, of how great Parts ſoever, 
ſhould go about to contradi(t the Opinion 
of very many learned Judges, who have all 
aſlerted the contrary, to wit, that Biſhops 
ought 
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ought to be tried by Commoners ;, and no 
one Lawyer of any note, that I know of, 
hath hitherto maintained the contrary. Me- 
thinks thoſe of the Long-Robe ſhould be 
tender in oppoſing the Judgments of Stan. 
ford, Cook, Doan , and Selden, except 
their Opinions were back*'d by the Autho- 
rity of Judges equal in Ability and Learn- 
ing to thoſe before named. 

Having thus cleared the Precedents ur- 
ged by Mr. Seiden, and others, from the Ex- 
—_— of this Author; let us now ſee what 
Is ged by him to prove that it was not 
always fo, but that ſometimes they were 
tried by the Noble-Men as their Peers in 
Parliament. And to that purpoſe he pro- 
pounds the Caſe of Stratford Arch-biſhop 
of Canterbury, out of Arch-biſhop Parksr*s 
Antiq. Eccleſue Britan, who tells you that 
Stratford was at the King's Suit accuſed of 
Capital Crimes in the Exchequer, that he 
put himſelf upon his Trial in Parliament 
that a Parhament was called, and he, after 
ſome Oppoſition, admitted into the Houſe ; 
and there, as our Author ſaith, put himſelf 
upon the Trial of his Peers : this it ſeems 
is the Relation of Aarth. Parker. ( By the 
way, whom he meant by his Peers, doth 
not yet appear ) whether the Clergy only, 
or the Lay-Lords. 

But let us have recourſe to the Record, 
as it 1s abridged by Sir Robert Cotton, 15 
E. 3. Numb. $. 


The 
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The fame day the King came into 
St. Edward's Chamber, commonly called 
the Chamber de Paxit, ( the painted Cham- 
ber ) before whom, all the Lords and 
Commons, the Arch-biſhop of Canterbury 
humbled himſelf, and required his Favour, 
which he granted. Afterwards the Arch- 
biſhop debred that where he was defamed 
through the Realm, he might be ar- 
raigned in open Parliament before his 
Peers : probably by his Peers, he undet- 
ſtood the Biſhops, as others had done, and 
not the Lay-Lords : Beſides, this ſeems to 
be a Deſire of his at a Conference before 
the King and Lords; for it was in the 
painted Chamber, whereas the Commons 
uſually fate jn the great Refeftory, now 
called Weſtminſter-Hall. Let us obſerve the 
King's Anſwer, which was, that he would 
attend the common Affairs, and after 
hear others; where we ice the King did 
not grant his Deſire, but gave only a Di- 
latory Anſwer. Laſtly, i= doth not ap- 
pear that he was ever arraigned in Parlia- 
ment; for the Record faith, Namb. 29. 
And it is to be remembred, that all things 
touching the Arraignmert of the Arch- 
biſhop of Carrerbury ſhould remain with 
Sir Witham de K ,Keeper of the Privy- 
Scal. By which i & evident, that theſe 
things were not thea put into the Hands 
of Sir Wilkam & Kedelzby, but to remain 
there, where probably they were before, 
and were only fore Papers relating to 
what 
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what was before done in the Chequer ; for 
I find no Arraignment recorded t that 
time. Twe Yearsafter, wiz. 17 Edw. 3, 
Numb. 22. All the Proceedings againſt the 
Arch-biſhop were cancelled by order from 
the King ; ſo that nothing appears to have 
been done againſt him to any purpoſe, cis 
ther in Parliament, or elſe-where. 

"Tis true, there was a continuance of 
the Parliament in 15*, from day to day, for 
2 Week, about the Trial of Noble-Men,that 
they ſhould not be put to anſwer, 'but in 
open Parliament by their Peers, to which 
purpoſe, there are named four Biſhops, four 
Earls, and four Barons as a Commuttee to 
draw up the Plot. 

Theſe Perſons being in their Device, 
aſſigned, as hereafrer doth enſue. Under 
the Name of which Peers, they bring in the 
Chancelfour, and Treafiirer, and ſuch like 
Officers, and that all Eſtates ſhould enjoy 
their Liberties, 15 E. 3. N. 6, 7, 8. Here 
was indeed a Matter concerning Trials of 
Noble-Men had under Conſideration, but 
never reduced to any Law, as the Praftice 
of ſubſequent Times, and the late Bill of 
the Lords about Trials, do enough mani 
feſt. 

But doth it not appear by this Record, 
that the Biſhops, were not reckoned Nobl& 
of the Land, when he finds the Chancel- 
lour, and Treaſurer, and ſuch like Oft- 
cers, attempted to be brought in at that 
time, and fo ngt to have bad any Right 

before ! 
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before ? But ſaith our Author, if after fol- 
lows, that they may not lofe their Tem- 
poralities, Lands, Goods, and Chartrels. 
Now none - were capable to loſe their 
Temporalities but Biſhops, therefore this 
Law muſt have reſpect to them, as well as 
other Nobles of the Land. 

The Anſwer to this is very eaſy, that 
the Clergy, who had then all Power, did 
endeavour to bring in their Fellows the 
other great Officers, who were almoit all 
Church-men. Simon Langham Arch-biſhop 
of Canterbury, was Chancellour, William 
Molſo Dean of St. Martins le Grand, Recei- 
yer, and Keeper of the Kings Treaſure 
and Jewels, with many others, as you may 
find Baker,p.141. Theſe had Temporalities 
to loſe, and ſuch Officers, the Church al- 
ways hoped to have had of their own 
Tribe; bur, as I ſaid before, of this Art- 
tempt came no other Effet than to ſhew 
their aſpiring Thoughts. And whatever 
Opinion the Author of the Furiſdiction of 
the Houſe of Peers, is of, as to the Roll of 
4 Edw. 3. | believe the Law at this day will 
not be ſo taken, that a Chancellour being 
no Peer, ſhall be fo tried by reaſon of his 
Office. I am ſure, my Lord Keeper Bride- 
man being no Peer, never voted in the 
Houſe of Lords, and the preſent Lord 
Chancellour, when he gives his Vote, goes 
to his place as a Baron. See Haktewell, p. 
114. Ancient Cuſtoms, how theſe great 
Ofticers are placed in Parliament when 

they 
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they are Peers, and when not ; and cer- 
tainly if their placing be different, their 
Trials ought to be ſo roo; Neither can it 
leem reataable to any conlyerate Man, 
that a Perſon, though ſuch an Officer, 
ſhould not be capacired to give his Vote as 
a Baron, and yet by virtue of his Office, 
ſhould be tried by Noble-Men. -T here- 
fore I muſt take leave to deny what he 
afhrms, that they are Peers by virrue of 
their Ofhce, or that they have Right to be 
preſent in Parliament in all Caſes of Judi- 
cature, ſo @ to concur in Sentence with 
the Nobles of the Land, as our Author 
affirms, pag. 132. The King may make 
whom he pleaſes Chancellour, and the Sta- 
tute aſligns his Place, but he cannot vote 
there without the King's Letters Patents 
to that purpoſe, as I conceive : See Old Mo+ 
dis, Hakewell, p. 14. 

| have in the firſt Chapter of this Trea- 
tiſe poken largely to that Point, and ſhew- 
ed in what fenſe a Biſhop may be called, 
Peer of the Realm. And pay. go, and 91. 
have handled the matter of Proxics, there- 
fore may paſs over the Caſe of Arch-biſhop 
Arundel, which our Author propoſes, pag. 
l 28. 

To the Caſe of Williz- de la Pool, 1 have 
ſpoken before, only ſhall here obſerve, that 
the ſubmitting his Cauſe to the King, was 
no waver of his Peerage, for the matter 
never came to any formal Ilue; conlider 
th» Caſe of Nicholas Segrave in 31 Edw. 1, 
Ridles 
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Ridley, p. 266. who being accuſed of many 
Crimes ; Segrave being ſummoned there- 
unto, appears in full Parliament, confeſſeth 
the F ſubmits to the King, This was 
no Waver of any Legal Trial by his Peers, 
nor any diſreſpect to the Lords, who might 
otherwiſe have ordered the ſummoning a 
Jury to try the Fact, but by the King's 
Pardon that labour was ſaved. 

The like may be taken notice of in thet 
famous Caſe between the Earl of Hereford 
and Eſſex, againſt the Earl of Gleceſfter and 
Hertford, in 20 Edw. 1. Riley p.74& Where, 
upon a very long pleading, the Caſe in 
effect es to be but this : The Earl of He- 
reford complains to the King, of great Rob- 
beries, Depredations, and Murthers com- 
mitted by the Earl of Glocefter, in his Lands 
in Breckyock,, after the King's Inhibition 
The King, for Remedy of this, appoints the 
Biſhop of Ely, Wilkam of Valence his Uncle, 
fohn Mettingham, and Robert Hertford, to 
hear the Complaints of the ſaid Earl, and 
alſo the Anſwer of the ſaid Earl of 
Glocefter, and his Servants, to the Com- 
plaint of the Earl of Hereford, and to ſum- 
mon a Jury for the Trial of the ſame, 
and alſo commanded Robert Tiptoft, Fuſti- 
cxario ſuo de Weſtwell, to be there pre- 
ſent, and to ſuramon the ſaid Delinquents 
to be before the ſaid Commiſſioners, ard 
that Enquiry ſhould be made per Sacramen- 
tum tam Magnatnm, quam aliorum proborum 
Hommum, & Legalium de partibus Wallis, 

eh 
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& tomitat Gloceſt. They, that is, the Mag- 
nates ( which it ſeems were Noble-Men) 
excepted againſt the raking an Oath, and 
ſaid *twas unheard of, and that they would 
do nothing ſine conſider atione Parium ſnorum, 

The Jury give in their Verdi&t againſt 
Gloceſter, the Partics all ſubmit to the 
(4)N.B.che (a) King, who by the Advice of Arch- 
$« 6-4-6» f biſhops, Biſhops, Earls, Barons, and the reſt 
= Ro *%..; Of thoſe who were of his Cout fel, declare 
«ny Exceptien that the Earl of Gloceſter had torfeited his 
by the Lerds, Libertics, &c. T he words are, Yidetur tan 
matertheing ipſ; Dom. Regs quam ceteris Prelatis, Magns 
j we... ch_ tm; & = de Conſilio ejue quodd Comb. 
ns longer go on fem Gloteſtrie quod Libertas ſua preditta, vit. 
on any Parlia- totum Regale im Terris ſuis predittis de Mer- 
mentary W4). o anton cum pertinentuss pro ſe, & heredibus ſuu 

forts fafta ot ratione delith preditti, &c. 

In this Record there are many things 

Obſervable z Firlt, The Biſhop of £h 

here mentioned, was not a Judg in this Cale 

between the two Earls, but joyned in 

Commiſſion with others, who were en+ 
powered to ſummon a Jury to enquire of 

the matter of Fatt, not to condetnn either 

Party, but was only in the nature of an 

Inquett, or Grand-Jury, in order to a 

Trial. 2. That Nobte-Men [ Magnates } 

ſuch as refuſed to take an Oath, were re- 

turned of the Jury. 3. That the VerdiQ 

was given in to the Commiſſioners, not- 
withitanding ſome of the Jury were not 
ſworr: 4 That the Jury was ſummoned 
out of ſeveral Counties, viz. —_ 

ar 
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ahd Walet. Laſtly; dnd that fot which 1 
have chiefly produced it, that this Submiſſi- 
on of both Parties to the King was no 
waver of their Peerage. Neither doth it 
appear; that this Award made by the 
King with the Conſent of thoſe Prelates; 
Earls, Ce. was made 1n Parliament, tho it 
be inter Placita Parhamentaria, but only by 
ſuch private Counſellours as the King 
thought fit ro make ufe of in that Atiair. 
That it was no Parliamentary Judgment; 
i; evident from theſe two Reafons : Firſt, 
The putting themſelves to the Reference 
of the King; was no putting themfelves 
upon any Trial by their Peers, becauſe 
that ſhould have been done only by the 
Earl of Glofter, againit whom the Bill was 
found ; whereas here the Reference is made F 
by both, (6) 2nd to the Kingalone. Next ,(5J The rre- 
we find the King here was preſent with ms LO 
the reſt, which was not uſual ; if the Lords 43. ;; _— 
tad pfoceeded judicialty wherever the mat- Kong, _— 
ter was heard; whether in Parliament, of 44+ 59 chew 
elſe-whete. Beſides, it is obſervable that 79% © &- 
the word Conſillum, ts tygce written with eredinge Hoe 
am [ſ]; whereas; if it had been a Parlia- & » Part. 
ment, the word would have been written =, in re 
with a [c}, as was generally obferved by =o _ = 
the Writers of thoſe Times. In Conclu- rerarncg 36; 
fon, this Record makes nothing either to 0h, —_ {o 
the Biſhops Power of judging in Criminal '* # /«if n»#: 
Caſes, or that Submiſſion of a matter to 
the King ſhould be a waver of Peerage, 
but was a making the King an Arbitrator, 
\ tor 
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for they knew the Verdift was void, being, 
not upon Oath. 

I have before denied that ſuch Perſons 
25 ſate in the Lord's Houſe by virtue of 
their Office, had any Right to be tried by 
Noble-Men, except they had an inherita- 
ble Right of their own, as well as their 
Office. 1 am not therefore concerned to 
examine as to Predial Feudal, or Perſonal 
Right, what is urged by our Author, or 
any other, becauſe I have throughout this 
Diſcourſe, maintained that no Man can 
have any Priviledg, or Right of Trial, but 
according to the nature of his Peerage, 
which ſeems to me, not only reaſonable, 
but within the plain meaning of Ma 
Charta : that the Triers and Party tr 
ought to be of the ſame Condition, a 
capable to undergo the ſame Penalties in 
like Caſe. That what the Diſcourſer hath 
ſaid as to the Regradation of their Peer- 
age when their Ofhce ſhall be taken away, 
means no more, than that Ofhticers ſhall no 
longer ſit among the Peers, not that they 
had any Right of, Pecrage during the con- 
tinuance thereof, tho they were placed a- 
mong them by a particular Law, or Uſage. 
Neither is our Author*s Reaſon of any 
force, that becauſe Perſons enoblcd in 
Blood in a Forreign Country, ſhall not try 
a Peer of England; therefore the Parity is 
not of Blood, but of Priviledg in Parlia- 
ment : For he cannot but know that all 
L aws' are originally made for the __ 
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of thoſe who are born ſubject to them, or 
adopted into them by Naturalization, and 
ſuch ſhall have the full benefit of all things 
appliable to their Exgliſh Condition, as if 
they were natural born-Subjefts. Others 
that are Strangers, tho of equal, or greater 
Quality; ſhall not enjoy the Rights invelted 
in the Natives by their Birth, but only 
the Protettion, and Priviledge of the Laws 
of that Country where they arc,during their 
abode there. 

Another Argument is drawn by our Au- 
thor from the Proceedings in Caſes of Ap- 

| againſt a Noble-Man at the Suit of the 

arty : He argues thus. If in Appeal of 
Murther, or the like, at the ſuit of the Par- 
ty, a Noble-Man ſhall be tried by 2 Jury 
of good Free-holders, then their Exempti- 
on from being always fo tried, proceeds 
from their ſitting in Parliament, and not 
from Nobility of Blood, and therefore all 
thoſe who have Right to fit 1n that Houſe, 
have Right to the ſame Priviledg : But the 
Biſhops have Right to fit in the ſame Houſe, 
and are called Barons, therefore they ought 
to enjoy the ſame Priviledge other Barons 
have. 

This Argument, how ſpecious ſoever it 
may appear, is unconclulive in many re- 
ſpecs. Firſt; It doth not follow, that 
thoſe that have Priviledg to fit i:1 the ſame 
Houſe, have the ſame Privilcdges to all 
Intents, and Purpoſes. My Lords the 
Judges, and all Juſtices of th: Pace, fit 
7.4 upoul 
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upon the ſame Bench, and by the ſame 
Commiſſion, yet are not equal in all Cir- 
cumſiarccs, Nay; my Lords the Biſhops 
themſelves, though they are of the ſame 
Order and Quality, yet are not equal m 
Priviledges. I have before ſhewed that 
there were Barones Aſmores, who were not 
roperly Barons, but ſo called, and might 
be lefr out at the King's Pleaſure : But 
ſuch as are cnobled in Blood may demand 
their Writs, which the Barones Minores 
could not. And it now the Biſhops have 
that Right (which is not certain ) it is 
becanſe they are to ſummon the Clergy, 
without which the Parliament would not 
be compleat as to the Convocation. And 
were it not for that Reaſon, the Bj 
might be now wholly left out, for they be- 
ing only Barons by Tenure, cannot be in 
any other Rank than were the Barones Ms- 
nores, who were left our at the King's Plea- 
ſure. } have before aſlerted, they hold their 
Polleſlions, per Servitinm Baronie, as a Butr- 
then, not Honour to them ;, and their ſit- 
timg among the Lords was only indulged to 
the Dignity of their FunCtion as Biſhops, 
they being indeed no more than Commo- 
ners. Neither ſecondly, doth it any way 
follow.that becauſe Peers in ſome Caſes ſhall 
be tried by a Common Jury,therefore thoſe 
who are properly Commoners,and only pri- 
viledgcd to tit among the Lords,ſhoud - 
ticipare of the ſame Honour with them. 
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To exqmine farther into the Reafon, 
why in all Criminal Caſes at the Suit of the 
King, the Trial ſhall be by Peers, not (© 
in an Appeal for the ſame Crime, Sir Edw, 
Coke wil tell you, One reaſon is becauſe the 
Trial, if it ought to be ſo, myſt be before 
a Lord Steward, and no Appeal can he 
brought before a Lord Steward, who is but 
only Temporary, but ought ro be brought 
before the Judges in the King" ordinary 
Courts of Juſtice. We are Iewiſe fur- 
ther to conſider, that Inequality of Perſons, 
is not of the Law of Nature, but of Hu- 
man Conſtitution ; and rhat the Starnre of 
Magna Charta, is but a Confirmation of 
our ancient Rights, in which all Subjets 
were Pares, But lince it is apparent, that 
ever ſince Magna Charta, and perhaps long 
before, the Trials at the Suit of the Party 
have been as they now are : we muſt look 
_ them as 2 Branch of the common Law 
of England, never taken away from the 
Commoners ; but that the King, and No- 
ble-Men, as to what concerned the Crown, 
were contented to introduce that manner 
of Trial as to the Nobles, and long uſe 
and Cuſtom hath now made it to be recet- 
ved as the Law of England; yet the poor 
Commoner never received that way of 
Trial as to his own Right, who look 
upon the Verdict of twelve ſubſtantial Men 
of his Neighbourhood,as much better Secu- 
rity for them and their Heirs, than a Trial 
upon Honour : When upon their Appz1l 
v9 Tr 
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it would always have been in the Power of 
the King to name again the ſame Lords 
for Triers, which they had before, and by 
that means defeat them of the benefit of 
their Appeal to which the Law gves fo 
great reſpect,that upon an Appeal Nog 
all Proceedings at the King's Suit ſhou 
( as has been taken for Law ) ſtay tall the 
Appeal were determined, becauſe a parti 
cular wrong to a private Perſon in the 
Murther of an Husband, or very near Rela- 
tion, 13 of greater Conſideration to the 
Party, than the general loſs of a Subject is 
to the King. 

| ſhall not purſue this Author in his Di- 
greſſion touching the ground, and reaſon 
of the Trial by Peers, ſince our Queſtion 
is not, what the Law may be in other 
Countries ; but what the Praftice of our 
own 1s, and of what ſort of People thoſe 
Peers arc to be compoſed. That 1s to fay, 
Whether the Jury for the Trial of Biſhops 
ſhall be compoſed of Noble-Men, ar of 
Commoners ? In this he confeſleth that 


'. the Lawyers, and thoſe of them who have 


moſt ſcarcaed into Antiquity, are of adif- 
ferent Opinion to what he maintains as to 
this Particular. A ſhrewd Objcftion I 
take it this is ! for every one ought to be 
credired in his own Art, and tis ten to 
one the Generality of the Lawyers are ra- 
ther in the right, than Strangers to the 
Profeſſion, or Lawycrs of a lower Rank, 
than thoſe great Maſters have been. But 
that 
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that he may ſay ſomething, he tells you Gras -p. 143 
that Mr. Selden not only in that confuſed 
Rapſody goes under bis name, but in his 
more elaborate ſecond Edition of his Ti- 
tles of Honour, admits the Biſhops to be 
Peers, in which he bath correfted, and 
left out the falſe or doubtful Pallages of his 
frit Edition, and among the reſt, that 
allage ; A Biſhop ſhall not be tried by 
cers in Capital Crimes. What then ? 
doth this Onullion ſuperſede thoſe Prece- 
dents laid down by bim in that Rap/oay, 
as he calls it, which was as much his as 
the other ? The leaving out that Pallage 
might be a Negleft in the Printer : I am 
ſure, *tis no Retxrattation of what he had 
taid before. Neither nced I tell this Au- 
thor, how Books come ſometimes to be 
corrupted. Secondly, He faith, ſome things G- 22-p.143- 
have been aftirmed about this matter with 
as great Aſlurance as this is, which have 
not been the conſtant PraQtice ; Coke, he 
faith, is poſitive in his third I»ftze. p. 30, Co#% 3747 p- 
T hat a Biſhop ſhould not be tried by Peers, 3?- 
and in the ſame Page, that a Noble-Man 
cannot weve his Trial by his Peers, and 
put himſelf upon the Trial of the Coun- 
try. And doth this Author think the Law 
to be otherwiſe ? Yes, he faith in the Re- 
cord of 4 Edw. ;. That Thomas Lord Berk: 
ley put himſelf upon his Country. 
' | have a Tranſcript of the Record by 
me, which I received trom my learned and 
worthy Friend, A of m___ , 
4 ut 
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but becauſe it is in Latine, and agrees with 
the Abridgment by Sir Robert Cotton, and 
review ed by Mr. Prm, I] ſhall not trai- 
ſcribe except two or three Lines. 

Thomas de Barkele Miles wvenit coram 
Domino Rege im pleno' Parliamento ſus, &Cc. 

Cotton 4 E. 3. Nun. 16, 17. In a Plea of 
the Crown holden before the King this 
Parliament. Thomas of Berkley Kni was 
arraigned for the Death of Eaw. II. for 
that the ſaid King was committed to the 
keeping, of the ſaid Thomas, and Fohn Max- 
rrevers at the Caltle of Thomas at B 
in Gloceſterſhire, where he was murthered. 

Themas pleads that he was ſick at Bend- 
ly without the ſaid Caſtle, at the Death of 
the ſaid King, and put limſelf upon the 
Trial of 12 Knights, ( named in the Re- 
cord ) by whom' he was acquitted. Here 
we have an Arraignment of Thomas & 
Berkele Knight in 4 Edw. 3. but none of 
Thowas Lord Berkele as this Author ſup- 
poſeth. In 5 Edw. 3. Numb. 15. I find the 
fame Perſon at the requeſt of the whole 
Eſtate, diſcharged by the name of Str The- 
mas Berkley:, fo that it 1:-ms plain, he was 
then no Peer, and conſequently no waver 
of Pceragc , in 14 Edw. 2, and in 4 Rich. 2. 
Cot. p. 185. I find him ſummoned to Parlia- 
ment, not before 14 Ev. 3. 

When any Noble an Fad the Addition 
of Afiles, the name of his Barony, was ge- 
recrally expreſied ; ard the word Dommus 
anncxcd, Jen de Beancharp Ailit: Dommo 
| dec 
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de Beanch 27 Hen. 6. Rob. de Hunger ford 
Ml. Dom. de Moleyns, and many others ; 
Inſomuch that I am confident, that in 4 E, 3. 
Thomas de Berkley had never been ſummo- 
red, and ſo not imer Barones Majores, And 
the Milites were Tenants i Cape, 

[ have at laſt examined all the of 
this elaborate Treatiſe, in which the Au- 
thor hath endeavoured with all Art and 
Induſtry imaginable, to ſupport a declinin 
Cauſe. I have not to my Knowledg, | 
any Argument unconfidered, which hath 
been thought material by this Writer to 
be urged in defence of that Cauſe, the 
Maintenance whereof he had undertaken. I 
have been longer 1 confeſs,in this Diſcourſe 
than at firſt I thought to have been,but this 
muſt be attributed to the Subfilty of my 
Adverſary,who by learned Digreſſions, and 
cunning Llnſinuations, hath indeed clouded 
the Truth, and rendered ir leſs viſible to 
the Eyes of common Readers. | 

Notwithſtanding, what 1 have ſaid, if 
this Drudgery of being preſent as Judges 
in Criminal Caſes, or in the Frials of 
Noble-Men in Parliament, be the Right of 
the Lords Spiritual in Parliament : If the 
Embaſladours of Chriſt, the Meſſengers of 
Peace, and the Preachers of Mercy and 
Reconciliation to God in Chriſt, have more 
mind to be Executioners of God% ſtrange 
Work, than in what he delights? If they 
delight rather to make Wounds, than ro 
bind them up, let them enjoy that Burthen 
according 
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according to their Deſire. But their Pre- 
tences to it hitherto, have been ineffectual, 
and of late, all Power of Judicature in 
Caſes of Blood, hath been denicd them in 
ſeveral Parliaments by both Houſes. Nei 
ther hath this Author been yet ſo happy, 
as to have produced any one clear Prece- 
dent, where they have been preſent at the 
Trial, and have given Votcs for the ac- 
quittal, or Condemnation of any Noble 
Man brought to Judgment in Parliament 
in Caſes of Blood : Or that any of their 
Order have been in ſuch Caſes tried by 
Noble-Men, or indeed have deſired to be 
{o tried. 

Certainly this Nation, together with 
the moſt of other Chriſtians in Europe, Ii 
ved under the Papal Communion till the 
times of Reformation ; and therefore the 
Biſhops here cannot reaſonably be ſuppoſed 
to have enjoyed Priviledges difterent, or 
greater than thoſe enjoyed by their Fel. 
lows in other Places, where they had the 
greateſt, as well Power, as Honour. But! 
think I may with Conhdence affirm they 
= no where allowed to fit Inquilitors of 

lood, and not only to debate, but at their 
Pleaſure to give Sentence in ſuch Caſes s 
Secular Pelies in Secular Courts. I very 


well remember that in the Parliament be- 
gun here, 1640, it was at the beginning 
thereof hotly debatcd in the Lords Houſe, 
—_— any Biſhop might be ſo much 
of -2 Committee in any Parliamentary 

Examtr 


J 
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Examination in the Caſe of my Lord Straf- 
ford, becauſe it was a Caſe of Blood, in 


which, h, by Law they m_ not to meddle : . 


the Debate was put oft ; and the Biſhops 
were willing to abſent themſelves accor- 
ding to the Opinion of one of their own 
y, and agreeable to the Pradtice and 
Uſage of the Kingdom, being only allowed 
by the Lords to enter a Proteltation, ſaving 
their Rights in that, and other Caſes. Now 
this very Queſtion ſeems to me an over- 
> cn for if it were then a Queſti- 
her they might be of a Committee 
in Caſes of Blood, where the Judges were 
often joyned with the Lords, it can be no 
doubt, Lat that they ought not to be ad- 
mitted to give their Votes as Judges in 
the like Caſes in their Perſons. 
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CHAP. L 


The true and eſſential Difference between 
the General Council of the King- 
dom, and the Curia Regis, mein- 
tained againſt Dr. Brady, Mr. W. 
and Mr. Hunt ; with a ſhort Account 
of ſome Reaſons = Mr. Hunt might 
ave ſpared his Cenſures upon them, 
who apply themſelves to the Study of 
Antiquities. 


Ince Dr. Brady received a Reply, 

two of my Brethren of the Gown, 

Mr. W. and Mr. Hun, both of 

Greys-Inn, have appeared in print, 

in behalf of the King's Tenants in Capite, ard 

will needs have it that theſe ingroſt the 

Right of coming to Parliament, as one 

calls it, or the Pagnum Concilium, as the 
other, till 49 of Hen. 3, 


One profeſles that he never read what A4»+id. Brit- 
has been wrote upon this Subject either by #4*- p.56. 


Mr. Perye or me. 


The other lights it all, as a Diſpute not -, Hunt, p. 


worth the Coſt and Pains ſpent it 
and grants many of Dr. Brady's ſes, 
but denies his Conſequences, and fo allows 
hich to be a good Antiquary, but an ill 
Logician, 

That 


3 156« 
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That there was a Curia Regie, or Com- 
mbn Council of the Tenants in Chief ( ſich 
eſpecially as held of the King by Knighrs 

Hunt, p. 133. Service ) diſtinct from the Great Comnncil of 
& 166. the Nation, or Parlsament : In which Curia, 
the King*s Tenants granted to the King 
Auxilis, Aids; and did att many things in 
relation to their Tenures : Both agree 
with me directly againſt Dr. Brady, who 
Dr: Bray 2- will have it, that all che King's Tenants by 
gainſt 74" X nights Service never met in any Countil or 
- it +36: Court, but thereby , it became the General 
Council of the Nation, or Parliament. 

Ih which, ſince he is oppoſed by theſe 
two learned Authors, agreeing with me, 
they have given ſo much Credit tro my No- 
tion, that they have prevented that fur- 
ther trouble; which 1 might have giveh 
the inquiiitive World upon that point, | 

If I can free my felt from the force of 
theſe Gentlemens Arguments, or Objetti- 
ons upon thoſe» things wherein I differ 
from them, I think I need not fear the 
empty Thunder of Men of other Profeſh- 
ons; but may look upon my Notions as 
ſufficiently eſtabliſhed. 

Both Mr. W. and Mr. Hunt, are Men of 
much longer ſtanding, and greater naturat 
and acquired Parts, then I can pretend to; 
yet if | have the good fortune to fall into 
the Paths of ancient Truth, no modern 
Authorities ought to beat me our of them. 
They both wilt have it, that the Tenants mn 
Chief were the only Members of the Curia 

Regis, 
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Regis, which was beld for Matters within 
the King's ' ordinary Power, and of the 


Bagnum Tovcil'iur, or Parizament, where 
the extradrdinaty Power was exercifed: 
Agaialſt them both, beiore 1 examine their 
fuppoſed grounds fro Authorwy, this obs 
yjous Objection-n reaſon may be urged. 
If all the Trraz's in Capue by Knights Ser 
vice, were. obliged ro attend inthe Carid, 
gither by virtue of their Teaure as (4) one (4) 4» #17. 
takes it, or of general 2ammons,; a; the Pe 39 
(b) other, and the conſent of none bur (5) vr Hunts 
ſuch Tenants were requilite: for paſſing of /- 145. 
Laws in Parbamem, what reaſo n be 
agned, why Laws might e been 
made in the Curt, ard ſo that *have bz- 
come a Parbamrre. when ever the King 
pleaſed to declaze it ſo ? "Cana more par 
ticular Summons,. and notice of Ardusis 
Affairs, which. is Mr. Haas Notion, lay 
a greater Oblgation uparr them to be pre- 
ſent, wha, hawtver, were bound to come ? 
And if they were bound 29 come, can Ab- 
ſence be reaſonably pleaded tb free any 7% XKig's 
from the Obhgation of what was then a- pour Ls 
=_ on? . Indeed Dr. Brady, who will . |. co... 
ve it that every full Contluence of the ww « 4{:- 
Tenants in Chief 'by Knights Service toy” »* 14-ng 
Counſel, was \@ 'Gcneral "Touncit of the "be, 510" 
Nation ; foppolſes that even before King 7, ed mo 
ent! In Cap'e: 
at theſe thre grapt Feaſt, with wire ſet and appoq vcd n__ fo 


gre. 3 and General Comnci s of there ware in App tay nmce ſufficients 
br: dy againſt ani Angl rum, of. Tag. 30. 


Afr, Haar, 4 
140, 
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John's Charter, and while he thinks that 
they were to come to Parliament ex Pore, 
without Summons, if but a few appeared, 
it was.no General Council: which 1s an 
abſurd Suppoſal, nnleſs there was before 
that a Law in being, that they ſhould not 
alt without a certain number, as ſuppoſing 
that forty were to make a full Houſe, as 
now *tis ſaid to be with the Commons; 
for otherwiſe they who did appear, did, 
according to the general Rule of making 
Laws,bind them who were abſent through 
their own defantt. 

But if we conſider how contrary it was 
to the Lage of thoſe Times,to make Laws, 
or inſert Clauſes, or Words, idle or unne- 
cellary, we ſhall not eaſily. believe that they 
would, according to Mr. Hum”s Suppoſal, 
have made Proviſion for the particular 
fummoning of thoſe for. arduous Aﬀarr;; 
who were obliged to attend at the Comncil 
without ſuch Summons. Indeed I am & 
ware that Dr. Brady hath-charged me with 
putting ſuch a ſenſe upon King Fohbrs Char 
ter, as would imply a needleſs Proviſion. 

1 he Doctor tells us that by King Fohr': 
Charter the Cauſe of Summons was 10 be 
expreſt, and from thence he would infer 
that it was a Great Council there inten- 
ded ; for, ſaith he; fuch Proviſion were 
meedleſs if there had been but one Cauſe 
for which they were to be ſummoned, 
which he urges as the Conſequence of my 


Interpreting that Summons there provided 
for, 
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for, to have been only for raiſing ſuch Aids 
in the Curta as could be impoſed upon the 
Kings immediate Tenants; and none elſe. 
Now adrhir that tliis had been to a Parlia- 
ment, and had taken in all manner of Char- 
ges to be laid upon the SubjeR; if the rai- 
ling of Taxes were the only work of a Par- 
liament, the providing that they ſhould 
have notice when a T ax had been required, 
would have been as imperrtinent; and it 
the Parliament had any other Power, thi; 
Proviſion had been as defettive as he ſup- 
poſes *twas, according to my rendring, ſh- 
perfluous. 

For that Summons mentioned -in Xin 
Folws Charter, is relirained, and limited t 
the grantifg of Ads, but there is not one 
word, or ſyllable of making, or enacting 
Laws, which is the'main buſineſs of Park- 
aments, and therefore this muſt be intended 
of ſome Inferiour Counſel; and not of the 
General Council of the Kingdom. Bur if 
the Charter be taken to be meant only of 
raiſing ſuch Aids as lay upon none bur the 
Kings Tenants, if thoſe Aids branch them- 
ſelves into Eſcuage and 'Tallace, hers 
were two Cauſes of Summons. as the one 
or the other wis required ;/ or if only ſuch 
Aid as Gſcuage was within the Proviſion, 
ſtill the Caufe or the- Occaſion of railing 
the Eſcuage might be different ; and rhere- 
fore the cauſe of Summons more than one ; 
nay ſome might have been obliged to at- 
*2n4 upon one Cauſe of Summons expreſt, 

SI which 


Vid. 1. Inflit. 
f. 6gt 6: 


Eſcuage neſt. 
q. penalty pur 
non feſans de 
I-rvice de 
Chivaler, 
Bruertons c. 6. 
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which were not upon another ; for if the 
King had an Occaſion of tranſporting an 
Army beyond Sea in that caſe only they 
that held by the Service of going into for- 
reign Parts, together with ſuch as were 
tied to general Service, were obliged to 
attend, and liable to pay Elſcuage, upon 
their default, to be taxed by them who were 
preſent accordiug to the Obligation of their 
Tenure. If the Tenure were to go into 
Scotland or Wales, they could not, by rea- 
ſon of their Tenure, be compelled to go 
elſe-where, whereas .the Attendance at 
the King*s Court ex more, was what, I take 
it, lay upon every Tenant in Chief, holdin 
by Knights Service, Katione Tcuurz, 
was not ſuperſeded by King Jobns Charter, 
bur (till they that were not preſent, were 
concluded, as to all Acts of the King*s Court 
Baron, either in Criminal, or Civil Cauſes ; 
as much as in the Court-Baron of an Infe- 
riour Lord, the Suitors preſent may pro- 
ceed to all Judgments within the Cognt- 
zance of their reſpeftive Courts, where, 
through the common neglect of the Suutors, 
the Steward for the moſt part gives Judg- 
ment by himſelf. 

Mr. W. who was the firſt Author of a 
Lawyer that ran Counter to me, makes 2 
diſtintion between a Parliament and a Curis 
Regis, which I conceive to be without 
any difference in Relation to the ſeveral 
Powers of the Curia, and the Gzcat Coun- 
cil of the Natjony except that "twas _ 
tnat 
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that which is now called the Parliament, 


than *rwas in the Curia ; for he ſays that 
to the Curia the Tenants were obliged 


to come Ratione Tenurz, but to the Arm. Bir. p.59 


other they could not come but ex Otatia 
Rents, | 

Upon which *tis further obſervable : 

iff, That he yields that the Commony, 
others beſide the Tenams in Chief, had as 
much right as the Tenants in Chief to come 
to the Parliament before the 49th Hen. 3. 
for he grants that they too came ſometimes 
before that time ex Gzacia. 


2aly, Whereas he ſuppoſes that Xing art, Bri. p. 59 


Fohn"s Charter of Reſignation was void, not 
being in Pagno Concilio, though *rwas in 
Communi Concilio Taronum, he aſlignes 
noreaſonin the World for it's being vord ; 
for admit that, to the Commune Concilium 
Faronum, or Curia, the Tenams in Capite 
came Ratione Tenurz, and to the General 
Council of the Kingdom ex Gratia, which 
he ſubjoyns as the Ground for avoiding 
that ignominious Reſignation, which he 
agrees with me, contrary to Dr. Brady 

to have been made in the Curia Regis, and 
not in the General Council of the King- 
dom ; does it follow that becauſe they had 
no Right to come to the General Council, 
though they had to the Curis, that there- 
fore a Reſignation in the -Curia was not 
good ? nay» does it not follow, that becauſe 
they had no Right to come to the General 
Council, therefore the King might _—_—_ 
X 3 t5 


Anti Er;, np, 


Ref. Pat. 43. 
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his abfolute Power in ſuch a Counſel as he 
ſhould think fit to call, and might cblige 
the Nation in any Att of his dore by ſuch 
Advice or Conſent ? 

Nay rather, if there wer: a Counſel 
where they might cr oeb4us be preſent, 
which Mr.JW. makes the ſame with Katione 
Kenurz, does it not follow that there 
would be leſs Obligation upon them from 
any At done in the Geri cat Ceureil of 
the Kingdom, where they had no Right to 

preſent,ard ſo no conſent of theirs could 

urged to inforce the Obligation, than 
from the Determinations of that Counſel 
where they were neceſſary Alembers? But 
Mr. W. his Grounds for his Belief that the 
Commons had no Right to come to the Ge- 
neral Council of the Kingdom before the 
49th of Hen. 3. are two. 

it, That in the 45th of Hen. 3, only 


. three were ordered to be Repreſentatives 


for every County, the Year I take to have 
been miſtaken by the Printer, for the Scttle- 
ment,ang Reformation of the Government 
which he mentions, was in the 4$th; ang 
that he means that Settlement, and not one 
before in the 42d, is evident, by his citing 
Dt videatur Communitati Þ2zzlatorum & .*as 
ronum, which is jn the Record of the 48th, 
and not in any of the 424, that I have ſcen. 
* Bur *"tisevident by the Record that the 
three he mentions, were aſſigned for the 
Electors of a ftanding Counſel to the King, 
which vas to act out of Parkament as wel 
A 
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as in, but with no Authority in Legillati- 
on ; beſides, admit that they were intru- 
ſted with all the Power of the Counties, 
I 2annot find any force ja the Argument, - 
that becauſe a Repreſentative was then 
agreed on, therefore they had no Right 
to come before that time in their own Per» 
ſons. .But indeed in the 424 of that. King, 
there was a Repreſentive of the Commons, 
who were 1n thoſe times accounted only the RY Y _ = 
Citizens and Burgeſſes \, this was pur eſpar- SF ——_ 
gner les = des Communs ;, to ſpare the « ro! now to be 
Charges of the Commous, which I uſe not /#*-4 ,_ 5«* 7 
to ſhew that all ſuch came any otherwiſe 7," Fo. 
than two for a place ; Burt that the ſettling ,,, = by 
a Repreientatiye is an Argument, that be- Mr. Sclderi. 
fore that time they came in greater Num- | 
bers. Mr W his fe 
2dy. His ſecond Argument is the Au- **if2%mun 
thority of Pollidore Virgil, which proves IT 
wholly againlt him ; for it ſays that the ,,, ys. 1; 
Populus rarely were conſulted with before ;,. jw. 188. 
the time of Her, I. Adeo ut ab Penricoprimo 16 H. r. 
id Inftictutum Jure Wanaſle dict posſir. 
Even he allows the Right of the Common: 
to be a conſtituent part of Parliament, to 
have been an Inſtitution, or a ſcreled Right 
long before the 49th of Hen. 3. no leſs than 
one hundred forty nine Years. And in 
the Caſe of Goadſell, and others againſt 
Sir Chriſtopher Heydon, my Lord Cook, affir- 
med that he had ſeen a Record in the time 
of Hen. 1. of the Commons Degrees, and 
Seats in Parliament, his words are theſe, 
, X 4 F *; 


x3 Rolls fol, 31+ 


F.24.1;6 3- {.cs. 


Srelm. Go ©, 
vol. 2. |. 5, 


Hill My 
ge t. a M4cpho 
Kee f, 93: + 


Cid 
En Ancitnt t:mys toxt be Parhament ſea tnifi 
mul, & le Separation fuit Par le defire vel 
Commous nies n:wvt vbſtant ils font torlg; 
un melſe, its aie veith wn Record 30H. 1. dr 
low Degrees, & Stats. 

That the Commons were Members of 
the Eencral Councils of the Kingdom 1n 
the time of Hen. 1, 1 think is very plan, 
when we tind even at Synods, Ailemblies 
for Ecclelialtical Aflairs, Nvuthias Pepuzs 
Inlq; minor, and Lani cant divites, quem 
wericeres. - But that they then had any 
Order, and certain Seats there, 1 cannot 
readily believe. And indeed we find that 
1n the Reign of King Srephen, who imme- 
diatcly ſucceed Her. 1. "tis ſpoke of as 
cuitomary for the Uulgus, or Commons, 
which were Iinfinita Pulticuto Þlecbis, to 
come as Members of the Great Council, ard 
to intermix themſelves with Men of the 


. greateſt Quality, as tis uſual in Crouds ; 
»bo Qulap etzam confuss & permextim, ut lolct /e 


amecrente, 
34'y. Mr. W. his third Argument 1s, that 


. where a Record mukis mexticn of Arch- 


biſhops, Biſhops, Abbots , Priors, Barons, 
andall the Commovalcy of the P1ngdom c3 
Land, &c. Jr doth nat from hence meceſ= 
farily follow, that the Commons were then 


'. preſerr, for the word And may be taken 


3+ exeget;cally, and expoſtrvc, and not 


is 
rroautt;ve ff any other Perſons ;, ard the 
wrd Cemmunitas, dorh mury times ex» 
teal to the Prilates, ard Barons, therefore 

It 
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jt is ſaid, St videatur Communitati Prz- 
laiorem & Faronum, Here lics the force 
of all the Cavils upon the Records, menti- 
orirg others belides Tenants in Capite, and 
Mr. inſiſts upon the ſame in effect, with 
the very ſame lnitance. 1 ſhall here chiefly ;, 


Thu the 

. inge of the 
apply my ſelf to My.W. and I cannot but Canrroverſy « 
obtcrve, that what I have here cited out of #- the tat ; 


Whether the 


his Book,either contains an Aſſertion with | 
m D om mons of 
out any manner of Proof offered, or elſe England were 
the latter part 4 uſed for the Proof of the nrroduced 1». 
other ; but ſurely tis an 04d kind of Proof '* # A 
that And may be uſed exegeticaly, becauſe 77.5” gc 
the word Communttas may extend to re in ma. 
ſevcral Particulars, and as well to Prelates, t-ng of 1 aws 
and Barons as others, when particularly ex- /7 *** Go- 
- , "Yr & v.rament of the 
prelt along with it, which is no more than Kenedais, @ 
that the other words are execetical, Or had nny Comme 
expoſtrye of Communitas, not that Com- mMUBICA 12 179 
n «vor, or Ant joyned with it, can be 47” 5 
expoſutive of thoſe other words. 0?" ths —— 
Wherefore the Allertion that And may r:pr:ſenre4 by 
de uſed exeget:tally ſtands naked by it ſelf, 14e Tenants 
without any colourable Cover or Support ; '? Sn 0 
ard 1 would gladly ſee at lealt ſome Colour {172497 9 
2 | Her. J- V4. 
for the Belief, that the Conunttion And, Dr. brady 4- 
was ever uſed as expoſitive, or exegerical of azamſt Mr. 
any word or words foregoing; Indeed when TY» 5+ '» 3+ 
"tis Huband and Wife, they may notional- 
ly be the ſame in AﬀeCtions and Deſires, and 
become one Fleſh, as Body and Soul make 
one Man : Bur I think no Man will ſay that 
the Wite 1s exegetical of the Husband, and 
i5 no more than what was mentioned beforc 


when 
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when the Husband was named, nor will 
any but ſuch as believe the Mortality of 
the Soul, and that *tis nothing elſe but the 
Temperament of the Body, or its animal 
Spirits, ſuppoſe the Soul and Body to be 
the ſame ; indeed if they were, the Body 
ought to ſtand by it ſelf, without mention 
of the Soul with a diſtinftrue Avd. 

Till ſome one Initance can be produced, 
in which Mr. W. can make it out to the 
common reaſon of Mankind, that And 
ought to be uſed otherwiſe than as mrre- 
dutt ive of ſomething not expreſly mentioned be- 
fore, he muſt give me leave to think that 
in the matter of our Diſpute And is neceſſa- 
rily introduttive of ſome other Perſons, But 
according to the Rule of making And exege- 
rical, where ®tis expreſſed in the Inſtance 
given in the Record 48 H. 3. Si vidcatur 
Communicati Przlatorum & Laronum, Ct 
muſt by plain Conſequence be exegerical of 
the Pralats ;, ard fo the Barons were only 
the Community of, or all, the Prelates. 

I take it to be obvious that Ard of it 
ſelf can never be expoſitrye : the queſtion 
then will be, what may or ought to be the 
Expoſition of words, which ingly taken, 
are of more general, or more reſtrained 
Senſes, and how far they may or ought to 
be enlarged or reſtrained,according to their 
Poſition, or according to the nature of 
_ words which arc uſed along with 
them. 


And 
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And in my Opinjon, jt is contrary to 
the Laws of Interpretation, that a word 
uſed in a general Senſe, and as comprehen- 
ding others, ſhould explain thoſe others 
particularly ſet down, as that Communis 
tas which here Mr. W. would have taken jn 
2 general ſenſe, as not confined to one Or- 
der, ſhould explain what is meant by Pre- 
lates, Peers, _ Rarons, before particula- 
rized : on the other ſide, words of a partj- 
cular explicit meaning, coming before or 
after, one of more general import, ſhall 
explain and reſtrain the general Senſe. 
Thus Prelatorum & Baromim, either before 
or after Communitar, reſtrain that word 
Communitas to the” Communiy of the Pre- 
lates and Barons ;, and 1 dare ſay, no one 
Record can be ſhewn of the times, either be- 
fore or after the 49th of Hen. 3. which will 
warrant a contrary Expoſition of ſuch 
Words. And indecd there has no Reaſon 
been pretended why Communitas or Po- 
pulus, joyned to ſome Orders of Men ex- 
preſſed, ſhould be the ſame with what 
went before, but what is a manifeſt beg- 
zing of the Queltion,and ſuppoling that the 
Commons were not preſent in the General 
Councils at the Times the Records mention, 
and therefore that the word Communitas 
or Populus was ſuperfluous, and referred 
to what was ſuſhciently expreſt beforc, was 
comprehenſrve of the foregoing Particulars, 
as Mr. Hunt will have it : this illogical Pe- 
titio principy 1s a Leaden Vein which runs 
| through 


Mr. Hun, P+ 
I52, 
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through all Doftor Brady's Writings. 
Bur let us a little obſerve the pennin 
of Records, which may give Light to this 
matter; you ſhall there find words of 2 
reſtrained Senſe, following one of more ge- 
neral, to be exegetical or explanatory of the 
general, as the Peers, Earls, and Barons; 
there Earls and Barons denote what Peer: 
are meant, becauſe there might have been 

Bannerets, an inferiour Order of Peers. 
Then you ſhall find words of a limited 
Senſe going before to be reſtrictive of 2 
word following, which otherwiſe would 
have had a more peneral Senſc, as El 
and Barons [ the Peers there the Fark 
and Barons are the only Peers : But where 
"tis Earls, Barons and Peers, there neither 
the firſt nor the laſt words can be expoſs 
trve, becauſe And ſevers them, and conſe- 
quently makes them to be of different 
Senſes z wherefore And is neceſſarily i 
troduttive of other Perſons ;, and the w 
Peers, which without And might have beer 
a Genw to the ſeveral Species of Earls an 
Barons, muſt needs be an Inferiour Specu) 
under a Genw not there mentioned. But 
ſtil} Peers could not have explained the 
Earls and Barons, but Earls and Baron 
would be expoſirrve of Peers, which is more 
comprehenſive in its Signtfication. 
And thus where tis Communitas P2#4 
latorum * Baronum, Communttas is the 
Genw to theſe two Species, and the mort 
particular words reſtrain the Communita 
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to them ; wherefore *tis the whole Body 
of the Prelates and Barons, and none elſe ; 
but where it is Prelati, Commes, Barones, 
# Populus, or # Communitas,there the Pu 
pulus or Communitas mult be interiour to 
the reſt particularly mentioned, being 
there is a deſcent from the higher Orders 
ſtill ro the lower; if they begin at the 
bottom, they end with the higheſt;at_lea(t 
that which is added at the laſt, muſt be 
ſomething diſtinct, or different from, or 
not particularly expreſt in what went be- 
fore, which is enough for my purpoſe. 1 
ſhall cloſe this with a few more Examples 
out of Records. In a General Council of 
the Kingdom held in the fifth Year of King 
Jobws Reign, after he had married his ſe- 
cond Wife, having been divorced from 


| the firſt: the new Queen was ſolemnly 


crowned, wnanimi conſenſu & concords Vo- 
lantate Archiepiſcoporum, Epiſcoporum, Comi- 
twn Baronum, Cleri, et Populi totius Regs 
nt. Adana Charta was confirmed in a 
General Conncil of the Kingdom, 9 #. 4. 
39 Years before the 49th of that King per 
Common a:sent tout de le Reaum ; and this 
in another Record, is ſaid to be Per le 


1] Rop, Piers # Commune de la terre, 


And the Stature of Weſtminſter the firſt, 
eleven Years after 49. H. 3. was ordained 


nita 


per Paſſemments ds Archieveſques, Everques, 


1 Abbies, Priors, Countees, Barons, Ct tout la 


Comminaltp de la terre WHlongues @um- 
monees, 


Now 
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Nbw what Man of common Senfe cari 
believe that the Clerus & Populus cotiug 
Keqgni, after the Comites, & Barones 5 Fo. 
the Commune Þe laccrre, after the Peers, 
9. Hen, 3, and tout le Eomminalty be is 
terre, after Countees and Barons, 3 Edw. r, 
were no more than the Prelates, Earls and 
Barons ; indeed there being no Et berween 
Baronum and Cleri, 5 fo. were it not for 
other Records explanatory of the like, 
there might be ſome Colour for Mr. Hun; 
ſuppoſal that Elert & Populi were only 
comprehenſrve of the Orders foregoing, and 
might be in the ſame ſenſe with Communits 
tas Archiepiſcoporum, Epiſcoporum, Comitum, 
& Baronem, But for the penning of Re- 
cords, both Mr. Hunt and Mr. W. know 
better, than to think the Clerks in thoſe 
times ſtuffed them with Tautologies. 
Mr. Hun's way of expreſſing the ſame 
Notion, I ſhall ſoon conlder more particu- 
larly. 

Bur admit that my Interpretation of 
Records is generally erroneous ; yet ”ris 
manifeſt that the Record which is cited and 
inſiſted on to warrant the contrary, ſhews 
that there were other Perſons at the Gene- 
ral Council of the Kingdom beſides Prelates, 
Earls and Barons, and that theſe were ſuch 
as are now called C ommone. 

The Record was the form of Peace 
agreed on tn the 43% Year of Hen. 3. 
it ſays. 
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Flec oft forma Pacis 4 Domino Rege, & Rot. Par. 48 
Domino Edwards filio ſuo, Prelatis & Proceris M3 "ap 
bus ornibus, & Communicate Regni-Anglie, **®* © 
communiter & concorditer approbata, &c. 

Amonglt other things *rwas agreed, ad 
Reformationem Staties Regns Anglie,that there 
ſhould be choſe in - that Parkament three 
Men, who ſhould have Power from the 
King toname nine, that ſhould be the Kings 
ſtanding Counſel z and if any of the three 
diſpleaſed the Community of the Prelates , **- P47. 43 
and Barons, or were by them thonght uns [7.3 99" un 
fitting for their Office ; Si videatur Com es 
munitati Pzxlatorum & Earonum, one or ”:4. Jan. Ang], 
more ſhould be placed in his or their <5 nova 
Room, per Concilium Communitatis Pzz- ” *+* 
latozum # Baronum ; and the Record con- 
cludes, Hec autem ordinatio fatta fuit apud 
Londen de Conſenſu Voluntate & Precepto 
Domini Regis necnon Prelatorum, Baronum, 
acetiam Communicatts tunc ibi pzelentium. 

Upon this ?ris obſervable : 

1. That et Communitas Regni, in the 
beginning of the Record, next after the 
Prelates and all the Peers, muſt neceſſarily be 
the Commons of England, nor can Et poſli- 
bly be taken otherwiſe than as «nreduttive 
of other Perſons beſides the Prelates and all 
the Peers, before expreſly mentioned ; for 
that the Record concludes, as it were with 
an Intention of preventing all manner of 
expoſitive Caviks ; for, having declared that 
the Ordinance then made, was by the 
Conſent, Will, ard Authority of the King 

neenon, 
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neenon, and arwell of the Prelates and Ba- 
ryons ;, it adds, Ac ctiam Communitatts tune 
ibt preſentium, which muſt xeoeffarsly be, 
and allo of the Commons then znd there 
piclent, as well as the Prelazes and Barons 
C pzeſeutium )} being taking as relating to 
all that went before4 or and allo * the 
Community of them that were then and there 
preſent, y 4. is, all that were preſent were 
Parties to the Ordinance 5; it the trit, then 
the Commens allo were there by name ; 
if the ſecond, tho Communuas be rot 
taken as an Appellative for the Commons of 
England, yet that they were then and there 
preſent, is as evidert from the Record, 
lince it ſhews that others were preſent be- 
ſides the King, Prelates, ard all the Peers, 
that thoſe others were Parties to the Or- 
dinance then made, and as they could nor 
poſſibly be of an higher Rank, than 
what were before expreſt, but much leſs 
the ſame, being ſo manifeſtly diſtin- 

iſhed with an and cIf-, from whar 
went before, they muſt needs have been 
inferiour, that is, Commonters, unleſs there 
was another Rank of Men, that were nei- 
ther Lords nor Commons, but between 
both : wherefore *tis a demonſtration that 
there was then preſent and atting in a Le- 
giſlative Capacity, a Body of Commons, 
over and above, or diitintt from the Pre- 
lates and all the Peers or Barons, above 
mentioned. 


23. In 
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2. In this Parliament 4$ H. 3. thete was 
a particular matter referred by the Kings 
and that in a fall Parliament of Prelates; 
Peers, or Barons, and alſo the Commons, 
to the Diſpoſition and Management of the 
Prelates and Barons only ; and ſurely *twas 
no great thing for them to be empowered 
to remove; or put in Electors of the 
King's ſtanding Counſel;- which was all 
that was referred to them, without conſul- 
ting the Commons upon every occaſion. 
But | cannot diſcern the leaſt Conſequence 
that becauſe the word Communitas, doth 
many times extend to the Prelates and Ba- 
rows, which, as Mr. W. rightly obſerves, it 
doth ; that therefore it muſt be limited ro 
them; and extend no further, whatever 
words come between. And I would thank 
him that ſhould ſatisfy my reaſon how it 
; poſſible it ſhould be contin'd ro them, 
when there comes and, or and alſo tc cx- 
tend it farther. 

If Mr. Hunt had obſerved how diſtinQly 
all the Orders of Parkament are mentioned 
in this Record, viz. Prelats & Proceres onm- 
x,4+ Cemmunitas Regni Angliz.and again, 
Prelati, Barones, ar cttam Communitas, 
ind had further obſcrved how full and clear 
the Evidence 15,that all of them rogether re- 
ferred, or conſented to the King's referring 
the matter before taken notice of, to the 
Earls and Barons only, or to the Communuy 
or Generality of them, (from whom another 
Community, the ps” ms Regni Angliz 

then 
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then arid there preſent, was ſufficiently 
diltinguiſh*d in other parts of the Record ) 
and that that Aﬀair was to be managed 
per Confilium Prelatorum, & Baronum, be 
would never have inſiſted upon this as de- 
monſtration that Communicas Kegni An- 
gliz, aftcr Prelats: © Proceres omnes, nay, 
tho with an ec etiam, has no other Senſe 
than Commune Concilum Regm, and was 
a1 a comprehenſive Term of thoſe that made n, 
or was uſed exegerically, as Mr. W. has it. 
If it had been Prelats & Proceres, Commune 
Concilium Keen, or Communitas Reernt, 
there, hem there 15 no diſcretive and, or 
and alſo, the latter might be comprehen- 
five of the former. But whatſoever may 
be ſaid of the careleſs penning of Record; 
or Hiſtories ancienrly ; yet when there are 
numbers of Records or Hiſtorics expreſling 
the Partics preſent at general Aſſemblies 4 
the Kingdom, ſome of the like penning wi 
the aforeſaid form of Peace 48 #. 3. ſome 
more expreſs and particular,if poſſible; ſhall 
all the Clerks of Parliament, and learned 
Monks, or other old Authors be taxed 
with heedleſs Impertinencies, nay even 
want of underſtanding whar they wrote / 
Eadmerw, who was a very cortrett 
Writer, and lived in the time of which 
he wrore,tclls us, that at one General Cor 
vention, in the Reign of Hen. I. there were 
tota Nobilitas cum Populi numeroſitate ; a 
another, tho it was held only for Ecclet- 
{tical Afﬀairs, there were Nobtlitas, Popw 
tulq, mins;, The 
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The Eleftion of King Stephen, as a Ricdrd Ha- 
grave Prior of thoſc Times tells us, was | +—"__ : 
4 primoribua Regns,cum favore Clers & Populi, J+3 
Clericorum, & Laicorum umverſuate, 

In that King's Reign there was adung- 
tum Conctlium Clcri # Populi, # General 
Comncid of the Clergy aid Laity together, 
which now one would fay were a Parlia- 
ment and Convocation united ; the Mem- Cronicet 
bers of this Council follow, Epiſcoporum, atg; ©" 
Abbatum, Monachorum, C* Clericorum ;Þh- 
bilq, infinita mulcituso ; z thie Authority 
for this isa Legier Book of the Abby of Ely, 
wrote as it ſhould ſeem inthe time of Henl. 

Theſe kind of Books were generally kept , he i, 
with great G—_— and were in the vis Cant. Arey: 
nature of Records. From the like Autho- Vid, Fon 
rity we have it that Archieprſcopr, E piſcops, wpl, Wes 
Comites atque altj omnee, were confentir ad as 

to the Election of King John, 

But to mention a few undoubted Record 
to this purpoſe. 

In the 15th of King John, there were »/-1s. Jo, 
Precepts to all the Sheriffs of England to Pre a” Fae, 
ſummon in every County Afilites, w ho wer _ w_ 
to come with Arms, Barones without Arms, : 
and four Knizhrs for every Shire, % qua- 
tuor dilcretos Miliies de comitatu, to © 
General Council at Oxford. 

In the 384 of Hen. [1]. beſides the Te- 
nants in Chief, xwo legales & viſcreti Filices , ,, 
were required to come for every Connry, ju” 412/-x*. 
vice omnt»4m # ſing+lozum, ro be choſen by #- 247 
the Milites & ality de Comitaty., 
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And ſeveral Records before the 45th of 
H,. ;. deſcribing the Members of Parlia- 
ments, mention beſides the Clergy, Co- 
mites, Barones, Milites, ibert Bomines, ſome, 
& libere Zenenccs, others, # omnes ve 
Kegno, 

Now can there be the leaſt colour to be- 
lieve that all theſe were no more than the 
Prelates and great Barons, or only the 
greater and leſs Nobility holding in Chief, 
whatever Dr. Zrady or others may obtrude 
upon the World * 

That the CommuneConcilium Baronum,may 
ſometimes be uſed in the ſame ſenſe with 
Commune Conſilium Regni, affords no help to 
Mr. Hunt ;, becauſe where the expreſhons 
are too lax and peneral, Barones ſhall be 
taken in 1t's atmo extent, and conſequent- 
ly ſhall comprehend ordinary Free-bolders, 
who were Nobiles, ©& Barones minores long 
before the 49th of Hen. 3. But the Que- 
ſtion is, Whether when Records or Hiſto- 
ries make a Diſtinftion between Baronez, 
and others coming after, the Diſtinction 
can be thought to be without any manner 
of Difference, and ſo vain and idle, as that 
the Poxu'us mino2, or Prpult numcroſitas 
after Nobilitas, 15 4 Term comprehenſrve of the 
Nobility before mentioned ; or when there 

were Premores Keg cum Clero & Pe pulo the 
chicf of the Kingdom with all the Clerxy and 
People, the word People, was but compre- 
henſive of the Primores, fo that the Primores 
were there together with themſelves. But 
ſurely 
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ſurely I need not run over all theſe In- 
ſtances, and many more produceable to 
convince even Dr. Brady, Mr. Hunt, and 
Mr.W. of the abſurdity of interpreting 
Records after their manner. 

But Mr. W. thinks to help out his Re- 
cord by an Hiſtorian, and cites the Ad- 


Adomar de V alens, which begins thus : 
Communitas Procerum, Magnatum, alioe 


Ant. rw. 


ditaments to Matthew Paris, mentioning the p, 50. 
Letter wrote to the _ in the Caſe of 


Matth. Paris 


zumqz Regni Angliz, and was ſubſcribed 4*-\- 17+ 


by ſome Earls and greas Afen, and Peter de 
Monteforts vice tottus Communitatis ; this 
Mr. W. ſays was in the name of the whole 
Baronage, not the Houſe of Commons, or 
Commonalty of England, there being menti- 
on of the wniverſitas Baronagij, but not wn- 
verſuitas Regus Popul arts. 

I take it to be manifeſt that all the Que- 
ſtion which can ariſe upon theſe words is 
not, as Mr. W. puts it, whether Symoy 
Montfort fubſcribed in the names of the 
Barons only, or of the Commens only : But 
whether ſome of rhe great Barons having 
ſet their hands themſelves, Afontfort, being 
the laſt Man that ſubſcribed,did not do it in 
the name of the relt of the Great Barons 
not ſubſcribing, and of the Commons too, 
as part of the Barenage, or Communitas of 
Earls, Barons and others. And I think no- 
thing is more clear then that the Commons 
were part of the Community here intended. 
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Matthew Pars tells us, that *twas er pars 
te Vicgni # totivs Angliz univerſitate, and 
this he ſays was ſcripeam a Varnagic, and 
that the Commons. were part of the King- 
dom at Parliamem?, and went undcr the 
Denomination of the Xaronage at that 
very time, is evident beyond Contradition 
from Record : for whereas the Title of 
the Writ expreſſing ſome Matters agreed 
ypon between the King and bis People in 
that v cry Parliament, 18, pro Rege, & Laros 
nagio Analiz, the body of the Writ runs, 
Rex omnibus &c. cur pro negoriis noſtris ar+ 
duis Regnum noftrum tangent:bus proceres, & 
Fidcles Regni noſtri ad 0s London 11 Quan- 
dena Paſche prox. preterit faceremus Conve- 
cars, QC. 

And another Record explains, and re- 
duces to a certainty the Proceres & Fidcles 
and the Yaronagr, and calls them Hanſ- 
homes ( the high Men, the Prelates and 
great Barons) Þ2obcs homes (the Mannates 
and G:ands of the Countics ) ard the 

Commune de Ucogum ( the Commons of 
the Citics and Boroughs ) and with this his 
own Inſtance out of Matthew Pars, exatly 
azrccs, tor there were the Comes and. Pra- 
ceres ( the great Barons ) the WBagnates, 
or Gzands of the Countics, and alty, who 
muſt needs be the Commons of the Ciries 
and Boroughs, as they were diſtinguiſhed 


from the C:ands of the Countics, even as 
latc as the 27th E. 3. 
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This may ſerve for a fat and clear An- 
ſwer to Dr. Brady's Expoſition of the fore- 
mentioned Letter, whom both Mr. Hun 
and Mr. W. may thank for miſleading them 
jn this Point; and this ſufficiently ſhews 
the Vanity and Falſhood of the Doctor's 
Allertion, that the Commons as at this day 
known, are not to be found amongit the Commu- 
mty of England in old Hiſtorians, except he 
will place Matthew Pars amongſt the Mo- 
derns. 

Thus I think may ſuffice in anſwer toany 
thing wherein Mr. W, his Authority may 
be uſed againſt me. 

I cannot be ſo ſhort in my Obſervations 
upon Mr. Fam, becauſe he aims many 
Blows at me in the dark, and may be 
thought in many places to have wounded 
my Arguments, or the Reputation of my 
Endeavours, which he repreſents as «wper- 
tinent, or like a Contelt de land Capra, 

In oppoſition to my Notion ot-the Cu: 
ria Regis, he produces another, which he 
thinks he demonſtrates, whercas Mr. W. 
rakes the Curtia ro have been the only Court 
where the Tenants could pretend to come 
cx debito, or Ratione Tenurz, Mr. Hun 
will have it that they, and they only, came 
both to the Curia, and to Parliament ex de- 
bito whatever others might ſumetimes have 
been called cx Gzatia : But then be thinks 
that he has found a ſure means to diſtin- 
guiſh which was a Parkament,and which was 


a C;;ria, by the nature of the Summons. If 
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it was to all Tenants im Chief by Knights Ser- 
vice generally, it made a Curia : If the 
Great Barons had ſpecial Summons, *twas 
a Parliament in his Judgment. To con- 
vince him of his Miſtakes 1n this and other 
Matters, which he might have rettifed, if 
he had not undervalued the Study of Engliſh 
Antiquities, will not be enough to him, 
unleſs I likewiſe ſhew how convenient it 
would have been for him, to have had 
more regard to ſome of thoſe Matters of 
Fat within that Learning, which 1 con- 
ceive, I have made good againſt Dr. wa. 
ard which Mr. Hunt has not yet vouch- 
fafed to confute, otherwiſe than by an ipſe 
dixit, | 


Firſt, Wherefore I ſhall firſt ſhew him 
ſome Miſtakes which 1 am concerned to 
repreſent to him ; And that 

(1.) As to the matter in Iſſue, in rela- 
tion to what our Government was before 
the 49th of Hen. 3. 

(2.) As to the manner of ſummoning 
the Parliament, or General Council of the 
Kingdom, ard the Curia, whereby he thinks 
he 15 able to diſtinguiſh the one from the 
other. 

Second'y, 1 ſhall ſhew the Erroniouſneſs of 
ſome Suppoſitions which may have contri» 
buted to Mr. Hunt's belief, that the Tenants 
in Ch:cf were the only Members of the 
Parliament 'till the 49th Hen, 3, Or that 
Tenants wt Capite only, conſtituted both 
the 
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the Curia 3nd the Parkamers, according to 
the fancied different Summons. 

Thirdly, 1 ſhall ſhew that he himſelf, in 
effeft, grants that more than Tenants in 
Chief had right to come to the Great Coun- 
cl of the Nation, in which the Nation's 
Rights were involved. | 

Fourthly, That even according to his 
own Notion of Tenure in Capite, all Pzopic- 
to2s of Lant, as ſuch, had, till the 49> of 
Hen. 3. right to come to the Genera! Council 
of the Kingdom. 

Fiftly, "That whereas he would ſet aſide 
the Queſtion of what the Government was 
till the 49th of Hen. g. as impertinent, 

(1.) His own Notion, by which he would 
ſupplant the Labours of others, deſtroys 
it ſelf, while mine maintains what he aims 
at. 

(2.) He puts ſuch matter in iſſne for 
aſſerting the preſent Government, as can 
never be maintained. 

(3.) He yields ſo much of the Fatt a- 
gainſt me, as ſets aſide the whole Foundati- 
bn of his —_— And yer, 

Admit he anſwers all Objettions againſt 
his Po#tſcripr, the Grounds which 1 go upon 
are of the moſt general uſe. 

(1.) The firſt of his Miſtakes, which 1 
cannot but animadvert on, ſeems to be wil- 
full; for he renders the matrer of late put in 
Iſſue, as to what onr Government was 
before the 49th of Hen, 3. to be whether 
the Counties in all this time had their Re- 

preſen- 
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preſentatives in Parkament by the Formali” 
ty of a Choice ? and, as if our Government 
was according to the Conceſſions of them 
who have lately appeared in the defence 
of it, ro take is fate upon this Iſſue, viz. 
Whether our preſent Heal of Commons, um the 
ſame form as it 1s now A our) Was not an 
being ever after the Conqueſt ? and as if we 
ſhould yeild, that otherwiſe it were ns efſen- 
tial part of aur Government. 

I muſt confeſs, according to his Inſiny- 
ation, that whoever puts it upon this 
Point, betrayerb the Cauſe of the Government, 
but he would do well toname the Man who 
has done this Dillervice. 

This I muſt confeſs I have inſiſted upon, 
that Pzcpuetozs of Land, as ſvch, wy. 6m 
conſideration of Texwre, or collated Dsgnity, 
have from the time of Wilam the firit, 
downwards to the 49th of H. 3. enjoyed a 
Right -of coming to the Great Comncils of 
the Kingdom, and could not be bound by 
any Laws to which they had not conſented 
either in Perſon, or by Repreſentation, 
yiclded to ſometimes before, but not ſct- 
lcd till the 49th of Hen. 3. 

And Mr. Pety hath ſatisfied Mr. Hun 
himſelf, that the Cuies and Boroughs were 
repreſented in Parliament from time be- 
yond the account of Records or Hiſtory. 

But this I deſire may be conſidered, that 
admit there were no Repreſentation of the 
Free-holders of the Counties ſettled at any 
time within the Reign of Hen. 111, or in 
any 
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any other King”s Reignnow appearing; and 
tarther, that it cannot be ſhewn, that ſuch 
Free-holders ever came to the General 
Councils of the Kingdom in their own perſo- 
val Intereſt; yet however, if it appear 
that ſuch as are now repreſented by the 
Kmyghts of the reipeCttive Shwes, gave their 
Votes to Parkamentary Proceedings, by ſuch 
a5 they particularly appointed to that end 
before the 49th of He, 3. the preſent 
Conſtitution ſtands ſufficiently eſtabliſhed 
without the leaſt Imputation of Novelty, 
or Uſurpation. 

And this were enough for my purpoſe : 
Bur ſince many Arguments induce the be- 
licf that before the 49th of Hen. 3. ſuch 
ozdinarp Free-holders ofren came to the 
General Councils of the Kimdom without 
ſpecial Elettion and Repreſentation, 1 
ſhould have given too great Advantage to 
the Underminers of Common Righe, if | 
ſhould have undertaken to prove that the 
Counties, from the time of the reputed 
Conqueſt donnwards, always had therr Repre- 
ſent atives by the formality of « Choice, which 
Mr. Hunt, | thank him, would pant upon 


me to prove. 

His Frcond Miſtake, as to the manner of 
ſummoning the Great Conncil and the Curia. 
wherein he thinks that there lies an eſlen- 
tial difference between the two Courrs, is 
nearly conjoyncd to the firſt, and if it were 
no miſtake, would overthrow my Notion : 


for if, As hc holds, only Tenants m Chet 
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made the General Council,of the Kingdom,as 
well as the Curia, then my belief that others 
behdes ſuch Tenants had right to come to 
the General Council, would be groundleſs ; 
and; it might be probable that the different 
Summons might diitinguiſh rhe Courts. 

But whercas he fancies it to have been 
a diſtinttive Mark,, or certain Diagnoſtick of « 
Parliament where the Summons were perſonal to 
the Biſhops, Earls, and the Greater Barons ; 
if he' had been pleaſed ro have taken the 
Pains to conſult the Records, he would 
have found the Summons to have been as 
perſonal to the Wars, and conſequently to 
the Curia ( which beſides other Occaſions 
for its ſitting, was held at the place of Ren- 
dezvous, to charge Eſcxage upon the 
Defaulters) as *twas to the General Council, 
which if I prove,l hope *twill be yielded that 
the eſſential Difference of thoſe two Courts 
could not ariſe from the nature of the Sum- 
mons to the Kings Tenants, whether all were 
called in general, or ſome among the reſt in 
partieular, but from the Perſons ſummoned, 
whether only Tenants in Chief, or others be- 
ſides them. 

In the 47th of Her. 3. which to be ſure, 
was before the 49th, there was an Army to 
be fent againſt Llewelin Prince of Wales, 
who committed Hoſtiities againſt the En- 
£l:ſh ;, this *tis certain was no General Conn- 
cl of the Kingdom, being only a Summons 
to the Wars; and yet the Great Barons had 
perſonal Summons,as appears by the none d. 

ex 


( 233 

Rex dilefto & Ga; ſuo Rogero de Rigod Co- R 
mits Norff. Mareſ. Ang Salutem; quia Chemets. 
ns file Griffin et cumplures rebelles noſtyi con- 
tra Homagum ſuum & fidelitatem nobis debut am 
terras noſtras & fidelmm noſtrorum in partibus 
Wallis dudum wt noſtus hoſtiliter ſunt argreſſi 
terr as ullas occupando & devaſtando mm > £4 
dedecu & in noſtrum et preditt. fideltum noſtro- 
rum exheredationem manifeſtam vobis manda- 
mus ſub debuto fide!it at1s & homagy quibie nobs 
tenemim Cf ſicut ea que de nobrs tenetts dilizitis 
quod in feſto beats Petri ad vincula proximo 
futuro firs apud Wigorn cum Equus & Ar- 
mis & cum Servitio veſtro nobus debito parats 
=— nobiſcum proficiſci in expeditionem 
noſtr am contra prefatum Llewellinum & compli- 
ces ſuot Rebelles noſtros, Et uta de contentis 
in hic neceſſitate noſtri4 ibim veniatis ut 
diftorum Rebellinm noſtrorum ver ſutia adeo pr 
renter reprimatur quod nobis et vobucedat ad ho- 

norem & exinde yohis ad orates teneamur Jpe- 

ciales. — apnd Weſt min. 2 5* die Mak. 
Eodem mandatum eſt Phil. Baſſet, &c. 


sf, Claxl. 47- 
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And this Gentleman (if he had thought Page 156. 


ft to have truſted Mr. Selder, withour 
taking the «mperriment Pains as he terms it, 
of ſearching the Records,might have known 


that about 130 Temporal Barons had then 
their ſeveral Writs. 


$14. Tt. Hom. 
fol. 592. 


But this Author finding a Precept to a > pe 
Sheriff, ©uod ſummoners facias Archuepiſcopos, ** 


E biſcopos, Commwes, Barones, Abbates, Pri- 
eres, Molutes, et Liberos Hominet qui de no- 
by renemt 4 Capite, &c. concludes that 

this 
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this muſt neceſſarily be a Curia Regis 
diſtinition to a Parliament, becauſe of the 

eneral WWru of Summons : whereas a little 
inſight into Records would have acquainted 
him that the Sheritt was obliged to ſummon 
all thoſe bya General Proclamation,and then 
© deliver the particular Writs to the Great 
Barons amongit them; this Record doth not 
ſayhow they were tobe ſummoned; but nor- 
withſtanding this,cvery one of thoſe Ranks 
of Men might have been ſummoned parti 
cularly : be to prevent all Miſtakes, or 
Evalion we have a Record which explains 
that very Inſtance which he infilts upon, it 
being of that very time. 

Rex Vicecom, Devon ſalutem precipimm 
tibi quod in fide qua nobis tenerus wviſus literit 
iſt1s ſcire fartus ommbus de Com. two qui dt 
nobus tenent i4n Capite per Servitium AMilitare 
vel per Serjantiam & ſimiluter «los qus terra 
Norman. vel Rrittan. tenent de Balluvo Domini 
Regus Tohanms Patrus noſtri vel noftro quod ſi 
Cit lenementa ſua que de nobis tenent diligum 
ſort apud Winton. dit Clanſi Paſche Parat: 
cum Equis et Armis ad trasfretandum cun 
Corpore noſtro in Piitaviam Litcras Cti- 
am ipſius ccrtis Perſontis dirceas in Com. 
tuo mitti fac; T. KR, apud Windles 8” die Fe 
bruar1). 

Here was notice given to all, or gene- 
ral Summons, and particular Writs allo to 
be delivered to ſome of the Tenams, and 
thus, for ought appears to the contrary, 
it always was. 

FT hb 
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This alone were enough to ſhew that 
he has miſtaken Xing Jolbw's Charter, 
which he thinks has eſtabliſh'd this diffe- 
rence ; but his own Explication of it will 
make it more apparent. 

Which I ſhall conſider under this next 
Head. 


— EIS 


CWAP. I 


Some erroneous Suppoſutions, which may 
have contributed to Mr. Hunt's Belief, 
that the Tenants in Chief, were the 
only eMembers of the General Coun- 
cil of the Kingdom tif 49 H. 3. or 
that Tenants in Capite only, conſti- 
tinted both the Curta, and the Parlia- 
ment, according to the imagined dife- 
ferent Summons, conſidered. 


LL the Grounds which Mr. Hun can 

pretend for this, belides the matter 

of Fact in relation to the Summons which 
I have already cxamincd, muſt be either ; 


1, From the Interpretation of  XKmg 
Tolws Charter. 

2. His Notion of Tenure in Capite ;, or, 

3. The belicf that Wuhan the firſt, 
made an Abſolute Conqueſt of this Nation. 


( 736 ) 
If King JTobt Charter go that the 
Great Tenams in Chief ſhould have parti 
cular Summons to Parliament, then indeed 
there would be a feafon why, though all 
the Tenants in Chief were obliged to at- 
tend in the Curia upon general notice, 
yet ſome might not be concluded by any 
At of Legiilation, unleſs they had norice 
of Attendance to ſuch end. 

But if he knew not what was meant by 
Tentre im Capi, *tis odds but he might 
miſtake the Senſe of that part of Xg 
Tobws Charter which relates to the T erants 
in Chief, And if Wilkan the firlt did not 
make an abſolute Conqueſt, twill be won- 
derful how thoſe that derived from under 
his Grant, ſhould be che only Perſons 
intereſted in the Government, excluſive 
of all others : but if he did make ſach a 
Conqueſt, then a vefy litrle Evidence would 
be enough to make one believe that none 
but Tenants in Chief were Cives, or any 
part of the Civil Socrery, 

To take away all Colour from his Pre- 
ſumption ; I ſhall ſhew, 


I. That he gains no help from Kg 
Tohn"s Charter. 

IL. That he miſtakes the Nature of Te- 
nure mn Cape, 

HI. That he would have done well, to 
have anſwered the Objections againſt 
the ſuppoſed Conqueſt, before he con- 
cluded for it, 

IL. He 
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I. He can gain no help from K img Fohbn” 
Charter ;, for his Interpretation of it fights 
againſt its ſelf. He himfelf acknowledges 
a difference between the Curta Regis, and 
Parliament, and particularly that in the 
Curia che Suitors oflſcaids and Eſcuaze, to 
which purpoſes he will have It, that they 
were ſuminoned by Getteral Writs ; and yet 
conrends, that by King fobn's Charter, the 
Great Tenants in Capite, who were Suitors at 
the Curia, were to be ſummoned in patti- 
cular de ſcutagiis aſſidendis, to afſeſ Eſcuage ; 
and that the Council where this was aſlelt, 
was a Parliament, according to his imagit- 
nary diſtinttive Mark, 

Bur let us obſerve his way of demonſtra- 
ting his Senſe of this Charter : he divides 
ſome of the Clatſe, In ditpate, info two 
parts, and leaves our (as not material 16 
the Enquiry) what particularly relates ro 
the Cities, Ports, Burroughs, aud Fill 
(Townſhips or Parsſhes ) in which alone, ac- 
cording ro his own Diviſion, the Liberties 
of ſending Burgeſſes to Parliament; mult have 
been confirmed and provided for ; and yet, not- 
withitanding ſuch onfiſſionwiſt bave it that 
the mods Follunini ot K ig Johns fame, 
was in the ſaitt Charter declured, 

His firit Diviſion is this. 

Nullum ſeut aginm vel anxilium ponam in 
Regno noſtro, mſt per Commune Conctliunt 
Regui noſtri, vs ad Corpus noſtrum redi- 
mendium, it ad primogenitum Filum nojtrum 
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Alilitem faciendum,et ad primogenitam Filiam 
noſtram ſemel maritandayn, & ad hoc non fiet 
mſi rationabile auxilum. 

The Charter has further, which is omit- 
mited by him. 

Simils modo fiat. de Croitate Londinenſi, & 
Croitas Londmenſis habeat omnes antiquas 
Libertates, & Liberas Conſuctudines ſuas tam 
per terras, quim per aquas  preterea volumm 
C& concedimus quod omnes alie Cruitates, & 
Burgi, & Ville, & Barones de quinque Portu- 
bus, & emnes Portis, habeant omnes Libert a- 
tes, & Liberas Conſuetudines ſuas. 

Here Mr. Hwn, to be fure, would have 
it divided ; ſince he begins the other part 
with Ct ad habendum commune Concilium 
Regni. Wherefore *tis manifeſt, that even 
according to his rendring of this part of 
the Charter, the Modus of Parliament is not 
declared ; the right of the Burroughs a- 
mongſt other places to come to the Great 
Comncil being only implied, under the reſt 
of their Liberties and free Cuſtoms,whereas 
he himſelf confeſſes, That we have no Hiſte- 
ry of the Commencement of their Right, and that 
it was an ancient Eſtabliſhment in the Govern- 
ment before Magna Charta. As | had for- 
merly urg'd in Jani Anglorum facies nova, 
and in Jus Anglorum ab antiquo, Ct ad ha- 
bendum commune Concilium de Scutagiis 
aſſidendis aliter quam in tribus caſibus prz- 
rifis, cither ought to be read along with 
what relates to the Cities, Burroughs, Ports, 
and Pariſhes or Townſmps,and fo their Right 
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of coming to the Commen Couticil of the 
Kingdam is provided for in an eſpecial 
manner, 2s well as their other Liberric3, 
and Free Cuſtoms. Or cle, the right of the 
Inhabitants of theſe places, the integcal 
parts of the Kingdom, to ſend, or come to 
the Common, or General Council of the King- 
dom, mult have been included in the general 
Proviſion for their Liberties, and Free Cu- 
ſtoms, and no otherwiſe taken care of. 

And then #. the 34 Ch..yter, being in 5» Dy. Bradv 
malls diſſumiles, or the ſame in Subſtance with <9*/+/*- 7 of 
this of King Fob» z and having no expreſs —_— | " 
Provilion for the manner of ſummoning the ; vo "S4 py 
General Council of the Kingdom, and only 5:, 5; . 
leaving Eſcaege to be raiſed, as *twas in the #4 Jus Ang 
time of H.the 24, it ſhews that Eſcxage * *'+ 


- was to be raiſed in fuch a Council fo ſum- 


moned, as 1s provided for in King Fob»'s 
Charter, with which H. the 3d: agreed in 
Subſtance : whereforc to ſay Eſcraze ſhould 
be railcd, as *twas in the time of #. the 24, 
was as much as to ſay, that for the afſeſſwng 
E ſcuage the Aveh- Baſbops, Biſhops, Abbots, tt de (+ tagits 
Ewls, and all the Great Barons of the King- aliens tun. 
dom bolding in C bref, were tobe ſummoned Mont he 
by ſpecial Writs, the other T enanrs in Chief why Chan 
by general ones, and fot this they ſhould 7e-. 
have forty days nvtice. 

But let us ſee what is made of a contrary 
Expolition. 

By the firlt commune Concilium, Mr. »-. tfunt. p. 
Flux conceaves the CTuria Keris was meant, 1 66. 
and that ont of that Court the Kung would not 


Z 2 1M 


( 240) 
impoſe E ſcuage,or Aid upon hus Tenants, exce 
_ Ky theſe three C aſes of Aid ma 

But then, Ct ad habendum commune 

Concilium Xegms aliter quam in tribus taſibus 
prediltis & de ſentagius aifidendis ho conceives 
ro be meant of Parliament, and that all mat- 
rers other than thoſe three mentioned, Aids, and 
E ſcnage, which were due by Tenwre, ſhould be 
dene by that commune Concilium, that is, hu 
Parliament. 

Truly 1 know not how he will free him- 
ſelf from a contradiftion upon this, when 
he makes Er ad habendum commune C oncilium 
Regni aliter quam m tribus caſibus predittis, 
Et de Scutagiis aſſidvendis to be meant of a 
Parliament, though before he had exempted 
Eſcuage from the Court of Parliament and 
aſſigned it to the Curia, And this ſhews 
clearly, tifat no other Council but the Cu- 
ria Regis 1s there mentioned, there being 
no Proviſion, except what was contained 
under Liberties, and Free Cuſtoms, for any 
other matters beſides Eſcuage, and Ads, 
and theſe ſuch as he confeſſes ro have been 
due from the King*s Tenants, for where tis 
Nullum Scut agium vel anxilium ponam inRegno 
noſtro, miſs per commune Concilium Regni wn 
By this commune Concilium he owns the 
Curia Regis was meant. 

For the three Ads excepted in the Char- 
ter, to be ſure there was no need of a Conn- 
cil of Tenants, they being Incidents, and of 
courſe raiſed and returned into the Exche- 
quer, and the King expreſly referved unto 

him- 
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himſelf a Pqwer of railing them without 
convening any Council at all; fo that in 
ſhort all the Common Council that can be here 
found by him is only a Curia Regis for the 
alleſſing of Eſcx.zge, ſo that where *ris Nal- 
lum Scut agium vel auxilium, anuxilium 18 COn- 
hned to ſuch as lay upon the Tenants who 
were to be ſummoned to the Curia, who 
were Tenants by Knights Service only ; and 
therefore he rightly obſerves Cit he takes it 


of ſuch as held not per ſervitium Molitare) Fage 151. 


that the Burgeſſes were not Surtors to the Tits 
cla Regis, and where *tis Commune Conct- 
lium de Auriliis, & de @cutagiis, if rhey 
ought to be joined together, the Word 
Sext agiam brought in with an and 1s exegers- 
cal, and explanatory of the general Word 
Aid, and confines it to Aid upon Tenants 
by Knights Seruice : and it is certain that the 
matters excepted were incident to XKmghrs 
Service as well as Socage Tenure. According 
to which, as London held in common Socage, 
friili modo fiat de Cruitate London, mult be 
meant, that as Eſcxage was raiſcd in the 
Commgn Council of the T enants by Knights Ser- 
vice, in like manner T allage in London ſhould 
be ſettled in its Common Conncil ; for accors 
ding to Mr. Hunt, the City of London being 
2 Burrough, was no part of the Curia Res 
gis, which he ſays is the Commune Concik, 
um juſt before mentioned, wherefore ſrmuls 
mods fiat Can have no other meaning ; bein 
"tis manifelt that their A:d was to be raiſed 
in a Common Councyl, 
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Afrer all it muſt be agreed, that this 
Charter 15 not carefully,and clearly penn'd, 
however here is enough to fhew that it can- 
not poſlibly ſerve the contrary fide. Be- 
ſides the uncontroulable Evidence of what 
was the modus of General Conncils both be- 
tore, and after the making of this Charter, 
till the 49th of H. the 3d. 

But Mr. Hant might well be out, 1n his 
Interpretation of King, Johns Proviſion a- 
bout the Tenants in C apite, ſince. 


Il. He miſtakes the Nature of Tenure in 
Cpite, which I ſhall evince by theſe three 
particulars. 

1. In that he ſuppoſes that none of the 
Tenants in Chict were Majores Barones, but 
Biſhops, and Earls. 

2. That none were Barenes Regni, but 
Tenants in Chief, and none Barones Regus, 
but ſuch as were called of Grace to Parlia- 
mert. 

3. In 1magining, that if a Tenant in Ca 
re, grantcd out to never ſo many, all the 
Grantees were T enants im Capire, and owed 
the ſame entire Service that the firſt Gran- 
ree did. 

1. His Errours upon his firſt and ſecond 
Heads cannot be truly ſhown, unleſs they 
be fully tranſcribed 1n their full Dimen- 
11ONs. 

* When the Conqueror (1ays he) did in- 
*novate his Tenures 1n Caprre,and made all 
+ *4cn of preat Eſtates Barons, and by their 
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$ Tenures and Eſtates Members of Parlia- 
* ment, we then had ſuch Laws, qnas wlgn 
© elegerit, and the nwe had materially our 
* three Eſtates,though not fo well ſized and 
6 ſorted as ſince. 
*We had then I fay many great Free- ar, Hunt, », 
© holders in every County that by their Te- 157. 
© nures were Members of Parliament,where- 
* as now we have but two, and tho the Peo- 
© ple did not not chuſe them, yet the Men 
* of that Order, ſeem choſen once for all 
+ iaterpretatively by the People in their 
* conſent to the Government. In this Con- 
© ſ{titution, ſcarce any Man that was fit to be 
* choſen, but was without the Peoples choice 
F a Member of Parliament,as there now arc 
* more whoare fit tobe choſen than they can 
* chuſe, ſo that the Barones Minores were 
* then inſtead of Knights of the Shire, and 
* the Barones Majores, Biſhops and Carls did 
* then,as now,make the Parliament. 
© Belides, Barones Majores and Minores 
othere, was at this time a diſtintion be- 
tween the Barones Regis,and Baronts Reg, 
*which 1 will explain,to prevent anyMiſtake 
* that may grow thereupon : The Barones 
* Regni, were Barons by Tenure, and made 
* part of the Government by the Conſtitu- 
* tion of the firſt William,and ſo in proceſs of 
* Time, called Barones Regni, becauſe they 
* had by Continuance of that Conſtitution, 
* acquired a fixed Right to that Honour. 
But becauſe of the frequent Wars be- F4g* 157. 
tween the Barons and the Kings at that 
£ 4 tune, 
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»: * Conſtitution were very great, and very 


( 244 ) 
* ume, they did omit to ſummon,fome who 
* weze Barons by Tenure, and now duly 
© called BaronesRegni,to Parliament,and called 
* others,that had no Right to be called Karr- 
* one Tenure, and thoſe they called Barones 
© Regir, This was ill taken by the Lords, 
* and was one of the occations of their War 
* with King Fohn,upon which they obtained 
© his Charter for Remedy, as follows. Baro- 
© nes /1 lajon C/ KR cont ſis illatim ſummoners faceret; 
* the truth of this as to the Fact will appear 
*Ey the Hiltory of thoſe Times; and 
© that this 4s the reaſon of this diitinction of 
* Barones Kegw ard Barones Keom, doth ap- 
* pear by the recited Charter of King John, 
* where the Majores Barenes are called Baro- 
* nes Regni ;, for the Barons were more con- 
*cerncd for the loling of their Honours, 
"than they were at the Communication of 
" the like Honour to others, and with rea- 
* fon, thongh all Horours 2re leliened by 
*the nun bers of thoſe that participate of 

© them. 
*T he Inconveniency ard Miſchiets of this 


* ſenſible, by making the Government to 
* conſiſt of ore Order. thcre was no third to 
* modcratc ard hold the Ballance: 

, | ſlial} nox here enlarge upon his Te@T2y 
iGO, of the Conqueſt, nor upon his Con- 
jure of one of the Occalions of the Barons 
Wz:zrs, vor yet upon his notion of three E- 
{larcs matcrially the ſame when bur one Or- 
d;>r,al.d by the lame reaſon.t all were in one, 


by 
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by yirtue of- his Spiritual and Temporal 
Power, and he had by 2 Gongueſt all the pro- 
perty of the Natiop, here the Government 
was materially the ſame, with Lords Spi- 
ritual and Temporal, and Commons }in on 
Belly, as when he had diſgorged, and ſcat- 
tcred abroad the Property and Power. 

But to the purpoſe of the above-men- 
tioned Heads. 

1, Whereas he will have it, that only 
Biſhops and Earls were Majores Barones, it 
y—__ manifeſtly to the contrary from 

words of King Jobs Charter, which 
he miltakes, Submoners faciemus Archiepr|- 
copos, Epiſcopos, Abbates, Commes & Mayer es 
Barones Regn, Sigillatum. 

Here are Pajozcs Barones Reg, after 
Biſhops and Earls: And I need not here 
remind him of the Vanity of the Notion of 
makin MBajozes Barones exegetical, or 
comprehenſvve of what went before. ?Tis 
certain if Biſhops were Bajozes Tarones 
as well as Earls, here are others intended al- 
{o; and why are not ſuch as held whole Ba- 
ronies, as ſome did, Great Barons? Beſides, 
you ſhall find numbers of Barons to have 
received particular Summons, even to the 
Wars, according to the Proviſion in King 
Johns Charter for ſummoning the Pajozes 
Earoucs S:7illatim. 


I will give him ſome Names, and ſec 
whether he makes Earls of them all. 


'T hree 


Clavf. 47- H. 
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Three Ballets. 


William de Harecomurt. 
Roger de Somerey. 

Fohn Forreugner, Extr apew. 
Richard de Grey. 

Frn, de Boſco, &c, 


But if all theſe were Earls, what thinks | 
he of the nine hundred and odd, who re- 
ceived ſpecial Summons, De wveniendo ad 
Regem cum Equus & Armis uſq; Berwicam 
ſuper Twedam in the 29th of Edw. 1. 

2. Whereas he will have it that the Faro- 
nes Regni were Barons by Tenure, and the 
Larones Regis by Cal to Parliament he might 
have known that every Waro Kegis was a 
Baron of the Kingdom, but every Haron of 
the Kingdom was not Waro Kegis, in a 
ſtrict Senſe. Wherefore accordingly King 
Fobws Charter conhnes the ſpecial Summons, 
which as, I ſay, was to the Curia Regrs, to 
ſuch Great Barons of the Kingdom as held 
in Capite, There being after Majores Ba- 
rones Regni 1n a difterent Provigon, Et om- 
nes alios qus de nobss tenent im Capi, 

Wherefore when all the Barons of the 
Kingdom were ſummoned, it took in the 
Majores and Mwores, both thoſe that held 
1m Capite and otherwiſe. But when they are 
uſed diſtintly, ®tis wholly contrary to his 
Suppoſition , for the Barones Regis were 
properly, and ſtrictly, they who held im- 
mediately of the King, as all manner of 
Authorities warrant. 

Indeed 
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Indeed I am almoſt aſhamed here to 
bring Proof of a thing ſq evident : But he 
may pleaſe to obſerve that Thane and Ba- 
ro were always of the ſame Acceptation. 
Thame Regis was ſtriftly, he who held 
Lands of the King by any kind of Tenure; 
and ſo was Bare Regis; tho ſomtimes a 
propriated to him that held by Kzighrs 


Service, and an ordinary Thane was no 54. Jus Ang, 
more than an honeſt Free-bolder by any ab antiquo, 
ſort of Tenure, as appears by Doomſ-day- ?* 19% 


Book it (elf. 

But I conceive the Difference between 
Baro Regni and Regis,js ſufficiently ſhewn in 
this following Authority. 


In the 23d of Hen. 2. Benediſtus Abbas, Bonedicius 


tells us the King ſummoned Afagnun Con- 
cilium de Statutrs Regis ſus coram Epiſcopis 


per Concilizm ComTun, &«t Baronum, Mili- 
rum, et hominum ſuorum ;, he made the fam'd 
Aſlize at Northampton. 

Here are Barones Terre, or Regni, and 
Barones, Milites, et Homines ſus. Here ci- 
ther all the Barongs Regus were Barones Regrs, 
or /«i: And then his diſtintion between 
Baro Regni and Baro Revs: falls to the 
ground ; there being no Difference ; or 
elſe there is that very Difference I ſtand 
upon, viz. That the Barones Kegms were 
comprehenſive of all forts of Barons, thc 
Barones Regis were the King*s Tenants «©: 
Capite. Amongit which,there were Knights 
at caſt: And the Homines ſus, | take it 

were 


: 3 In. f. 72, 48% 
Commibus, © Baronibus Terre, & coram tis ps cor, 


Cam: Ordines 
Angl. Pp. 61. 
CQuarto, 


Vid. Jan, Ang. 
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were his great Officers and Juſtices. Theſe 
made a Seleft Conncil, ating in Parliament, 
and put of it, either in a full Body, or con- 
tracted by Agreement, as I could ealily 
ſhew. 

But the Tenams in Capite, were the King's 
ordinary Council, and therefore manifeit- 
ly the Aſſize there was drawn up and ad- 
viſed by them in full Parliament, with the 
Conſent of all the Barons of the Kingdom : 
under which, in thoſe ancient Times omnes 
quodamodo ordines Regni continebantur, as 
Mr. Cambden obſerves. But *tis obſerva- 
ble, that here *tis Homines ſus, or Reg, 
to ſhew that the Juſtices and others, who 
came not upon the account of Free-hold, 
but as the King's Servants, were not to be 
termed Barones ſus. 

A few Years before this, there was a2 
Summons for an Aſſembly at this very 
place; and *twas manifeſtly no more than 
a Curia Regis, 

1. Whereas there were the Barones 
Eerrz at the laſt above named, to this 
were ſummoned only Tenants in Capi. 

2, Whereas then they were to exerciſe 
a Legiſlative Power, de Statutis Regt ;, this 
was only for a Judicial Power, ſuch as Te- 
nants # Capite exerciſed by themſelves, 
tor *twas only upon the Caſe of Becker. 

3. Whereas the former was called, Aſag- 
num Concilum de Statutts Regns, this Mag- 
num Concilium, 2s ſome call it, was but 
Curta Regis : Earones Curix Regis adj«d:- 
cavernnt 
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caverunt enum eſſe in Miſeticordia : As Hove- Hoveden, /. 
xen informs us. 494- 

Now the Queſtion is, Whether thoſe 
Tenants «= Caprre, the Barages Crrie, were 
Barones Regis which that they were, 1 
think is very obvious, they being, by rea- 
ſon of holding of the King, obliged to at- 
tend at his Court : And that theſe were 
the King*s Barons, or Barons of his Court, 
or owing Suit, and Service there, mult 
needs be {ynonimous. 

But utterly to hlence this Gentleman, ar. Hunt, 
he grants that Her. I. was crown'd in a ex- /- 153: 
traordinary Convention of the People ; thiat is 
more than Tenants in Chief conſented to 
that Change sn the Succeſſion. 

Now that very King's Charter, ſays Mugns Char- 
"twas Communs Concilio Baronum Regnt ; *41 H. 1, 
when among theſe he comes to mention 
ſuch as held of him in Chief, he calls them 
by Barons, emphatically ( not but that all 
were his Barons in a remote ſenſe) S: ali- 
quis Baronum meorum, vel Comuum, ſroe alio- 
rum qus de me tenent mortumns fuerit, heres ſins 
non redimat Terram ſnam ficut faciebat tem- 

e Fratris mes. 

This Relief, it ſeems, in his Brother* 
time was uncertain, and immoderate, and 
was by him reduced to the old Standard, 
2s *twas in Canis his time, as _ by 
the Compariſon of the Laws of both. 

The Earls Relief was eight Horſes, . 
four with Furniture, four withour, beſides Glef Tis. Ho- 
Arms, and a certain quantity of _ + 087 18, 

he 
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Im. Gloſ, The Than Regis primarins, as in King 

Tu. Herier, Canutus his Laws or qui & proximas, as in 
Henry the 1/t, paid for Hereot or Relief, 
which there were ſynonimous, four Hor- 
ſes, two with Furniture, two without, &c. 
The Mediocris Thanus paid one Horſe with * 
Furnirure, and other things more or leſs, 
according to the Cuſtom ot the Places un- 
der diftzrent Laws, 

Here was 1hanus, or Baro Regis prima- 
rius, the fame with Baro Major, and Thanus 
Medioeris, or Baro Minor, one «| che alsj qu 
de nobis texent 11 Capite mentioned in King 
Jobs Charter : And ſurely no Man will ſay 
that this Relief was not payable becauſe 
of tenure in Capite. * 

By the 17th of King John, it had become 
cuſtomary for the Relief to. be paid in Mo- 

M-gna Charta ney z as appears by his Charter. 

Johannis Ks. Siqnas Comitum vel Baronum noſtrorum, ſroe 
aliorum tenentuum de nobis in Capite per Ser- 
iium Militare mortuns fuerit © relevidon 
debeat,, babeat hareditatem ſuam per anitiquum 
releviunm, ſcilicert heres vel beredes Comitis de 
Barona C omitis integra per ceurun libras, be- 
res vel haredes Mailitis de imtegro feuda, Militis 
per centum ſolides ad plus, et qui minus debuerit 
munus, vel ſecundum antiquam conſuctudinem 
feudorum. | 

Here Bare noſter was manifeltly the ſame 
with Thanus Regs in the plder Laws ; and 
Baro de Baronia imegra, With Thanus prima- 
Y14S, Or qus &: proximis. The Mediocrss 

Regis was the Ales, or libere te- 


nerd 
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nens, one holding in Chief- by Knights 
Service, by whatſoever Proportion of a 
Knights Fee. 

And by this time I think *tis evident, that 
they whom Mt. Han ſuppoſes to have been 
the only Barones Regm, were in a ſtrict 
Senſe the Barones Regis, and but part of the 
Barons of the Kingdom. 

3. Whereas he Imagines that if a Tenant 
in Capite by Knights Service granted out to 
never ſo many, they all owed the ſame en- 
rire and indiviſoble Service tothe King, and 
were his Tenants in Capite ; in this he muſt 
needs have been miſtaken : But that I may 
not ſeem to miſrepreſent his Senſe, 1 ſhall 
tranſcribe his Words, and then endeayour 
to bring them out of thelr Clouds. 


© The Feudal Baronage, ſays he, was as F- 753, * 164. 


* large and as numerous as the Tenures by 
* Knights Service in Chief, which were ca- 
© pable of being multiplied ſeveral ways, 
X for every part of the Fee, however divided; 
© the Services reſerved upon that Fee thar 
© were entire and indivibble, were to be 
© performed by the ſeveral Proprictors of 
© the ſeveral parts of the divided Fee. 

In this Paragraph there are three poſtu- 
lata. 


1. That Tenure by Knights Service in 
Chief, was Tenure by Bar 

2. That every Tenure by Knights Service 
had ſome entre indiviſible Seryice incident 
to it. 


3. That 


| hs at 
2. That this entire indiviſible Service was 

multiply'd to the benefit of the King, vhon 

the Tenants alicning any part df the Fee. 


The two ſift I agree to His Hands ; but 
diſpure the third, I conceive with good rea- 
ſon : For upon the firſt view ?tis evident, 

ebe 5+ 4. Chat if the Grantee of the King's Tenant im 


After ; \ 
ft of Qiia Chief by Knights Service would (before the 
Emptores e»- Syratote of Onyza emptores terrarum) have 
vere Servic©1, teen a Tenant in Chicf, by reaſon of the 


a Fealry, H:- , —r— ; 
rrorry and the ENtIr® and indiviſible Service incident, th the 


like, might te Tenure of his Land, by the ſame reafon the 


mwltlyed ro Grantees of Land held of the King in Chief « 


= OL by Seeger of other Free Tenure would have 
parcelling ws been T enants im Capite, becauſe of Fealty, 
rhe Lands, bat Which is a$indevyſible an incident to all other 
nor befcre. #14. Free Tenures, as Homage or any thing elſe 
Ries a _ belonging to Kmghts Service. And by Con- 
Bruerton's 6, Tequence upon this Notion, fince the King, 
ap 1.&z. even beforc the pretended Congueſt, had ra- 
» Init. [-93-©. tione Co: one, the Suprcam Signzory of all the 
Poirror. ps 7. Land of the Kingdom, as the Mirror ſhews: 
All the Land of the Kingdom would have 
been held of the King immediarely before 
the Statute of Quia Emprores terrarum. And 
then to be ſure ever after, ſince that provi- 
ded that Lands ſhall be held as the Feoffor 
held over, which by this opinion moſt al- 
ways have been of the King immediately, 
But I mnſt necds ſay, this Errour of 
Mr. Hunt's is the moſt cxcuſable of any I 
meet with in his Book, becauſe rhe great 
Lord Cook leads him rhe way. 


For 
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For he tells us; and refers to the Adirror 1 inf. /. 58. 


for Proof, * That by the Laws and Ottli- 


© nanices of ancient Kings, and eſpectally of 7he Author of 


*King' Alfred, it dppeareth that che -firff 


© King4'df this Reahkn had all rhe LEatds bf 


* Enyg 


in demeſne;and les Grande), Min 
* ors F Royatries, they reſeryed $o then; p. io. 


tiſelves : atid of rhe Remnant they for the 
© Defence of the Realm, enfeoft the, Barons 
© of the Realm with ſuch Jutiſdiftion as the 
© Court Baron now hath, and inſtirated the 
© Free-holders to be Judges of the Court 


+ Baron. 


Then he tells us in his ſecond Mſfitares, 


© That till the Statute of 24. E. 3: whereb 
©tis provided that Alienations of | Lands 
© made by Tenants, which held of f#: 3-6 


© df other Kin 
+ ſelves, ſhoul 


s before him,to tioId ofthem- 
{tand in force, ſaying tothe 


*King his Prerogative of the time of his 
© Great Grand-Father, his Father, and his 


© own £ It was doubted,whether the Ki 
© Tenant, might have 
© nancy to hold of him 


Which is in Effet 


ing of the King in Chief. 
1, But *tis obvious that by what the 


Lord C 


wen partof rhe 


felt 


Th 
© 


the ſame with 
Mr. Hum”s Notion of all the Tenants hotd- 


of the Laws of King Alfred 
and others, whereby he ſu 


es Tenures 


werecrected not only of the King,but of his 
Grantees, who had their Court- Barons : 


His Opinion was that the King's Tenant 


might have granted out to hold of hiniſelf, 


A 2 


for 


1 Inff. ibid. 


Mirror p. It. 
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for qtherwiſe how could he have had his 
Court of Tenants ? 

2. —_—_ ſuppoſes that ana 

ed, ſhew that the Ki 
way pack in Demeſne, - ny but one 
Law of King Alfred, mentioned in the Afer- 
ror, and that is for the great Councils allerm- 
bliag at London twice a year, or oftner, if 
need be ; Not any thing of Tenures. 

3. mas amon (ay as wy nr made 

cel ſtate wſors everal Kings 
i Par ah the or ſays, Aſern 
fuiſt que les choſes ſurvant ſerrent appendant 
aux Roys & at dro de Ia corone, Sover aigne 
juriſdittion, la Soveraign Signory, &c. come 
Franchsſes greaſnre trove, &c. Then it goes 
on Cenx droits retiendrent les primers Roys & 
delremnamt de la terre enfeſferont les Coumees, 
Barons, &Cc. 

Here #.- that no more than the 
Rights aforeſaid, amongſt which Chief C+- 
ties, Chief Ports, and Great Manners were 

not all the Lands, were retained by 
the firſt Kings : And tho they are ſaid to 
haveInfeofPd others of the reſt of the Land 
to hold of them, yet that does not neceſla- 
rily imply that they had all in them before: 
Nay,the Mirror ſhews the contrary ; for it 
fays, © That after God pleaſed to abate the 
© Britiſh Nobility, who uſed Force rather 
© than Law, he left the Realm tothe moſt 
© humble- and fimple of all the adjacent 
© Countries, the Saxons, who came to con- 


© quer is from Almair, de la quel gens il y en- 
rene 
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* rent 5eſque quar an Souer aigns que touts ſe 
© trendrent «a Companions, Amongſt thels 
forty Princes, beiug equal and independent; 
here was no Ki ll they came to make a 
Choice. And ſo the Adfvrrer tells us they 
did, having felt the ſmart of their Compe- 
titions: . Then Efſlierem de ene wn Roy a 
reigner ſur enxe & Governer le People de Lew 
& a Maintainer & Defendre let Perſont & les 
Biens en quiet per les Rules de droit. 
'T his ſhews they did not relign their Pro- 
pertics ro the King, for they choſe him to 
defend them, yet it feems they conſented 
to rake Grants from the King by ſuch Ser- 
vices as were in common agreed upon : And y;4 Soelman's 
though they were primu ipally from him, as Co»=cilr, Vol. 
Head of the Body Politick, yet any Man -/+ 349. Rex 
that obſerves the Forms of the Saxon Kings —_— 
Grants,will not think ita vain Imagination, munium Regni 
that ſuch as I ſpeak of, ſhould have been fin: aN-nſu 
with univerſal Conſent: p-0Cerums 
4. Bur I cannot find any Warrant to 

ueſtion the Tenants Power at the Common 
fan to Grant out to hold of himfelf. 

nd I am ſure there is an expreſs Reſolu- 
tion for it in Dyer, the Words are thus in 


4 : | 
Man ſeized of a Mgnnor in Fee, held Dyer «1. £liz; 
© of the King 6» Capite, before the Statute /- 239. Þ. 

© of Ouia Emprores Enfedſs F.S. of part of 

© the demeans in Fee, without ſaying more * 

*the Feofee enfeoffs another ro hold of the 

* Feeffor and his Heirs by 26s. and 84, 

* Rent for all Services. The Land clearly 
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©i5 not held in Capite. And the firft Meſ- 
© nalty is not held of the Feoffor as of the 
* Mannor by Knights Service, 

The Statute of 34 E. 3- mentioned be- 
fore by the Lord Cook, is not in the leaſt 
contrary to this : For whereas before Mag- 
na Charta, the King*s Tenant might have 
alien'd as he pleas'd, and Magna Charta's 
Provihon ( Prod nullus liber homo der de cate- 
ro amplins alici, vel vend:t alicui de terri ſui, 
quam ut de reſiduo terre ſus poſſit ſufficient er 
fiers Domino feods ſervitium es debutum, quod 
pertinet ad feodum wild) interpretatively 
gavea Fineto the King when his Tenant 
alien'd z which was not due before that 
great Charter was made; T he Stature 34: 
E. 3. gave the King Fines for Alienations 
made 1n the time of any King, even before 
the making of the Charter. 

The Lord Cook, cites ah Anſwer to a 
Petition in Parliament, 18. E. 1. Rex non 
valt aliquem medium, which is no more than 
that he would not grant his Tenant who 
then petition'd, Licence to alten : However 
he had not forfeited his Land if he had a- 
lien*d, but the King might have entred and 
ſeized the Land in the Name of Diſtreſs for 
a reaſonable Fine for the Treſpaſs : Which 
the Lord Cook, takes for the berter Opinion. 
And if the Land were forfeited, to be ſure 
the mdiviſible Service could not have been 
multiplied, as Mr. Hut imagines. 


'T 18 
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'T1s certain, that tho at the Common 
Law the King, or 'any other Lord, might 
have diſtrained . for his Services, reſcrved 
upon the Original Grant, in the Lands of 
any inferiour Grantee as well as 'in the 
Lands of his unmediate Tenants ; - yet 
there was this Inconvenience, that the 
Ward(hips ard Marriages were not fo con- 
ſiderable when. the Lands were parcell'd 
out, and the Lands 'of the immediare Te- 
nant, { who only was to be in Ward, or to 
be married by the firſt Grantor ) were 
of tels value. 

Therefore was that Proviſion by Mane 
Charta, by the Interpretation of which, 
the King was to have Fines upon Aliena- 
tions. But tho the !Inconverience of Te- 
nants aliening to hold of themſelves, was 
taken away by the Statute of Quia enprores 
Terrarum, 18 Eds. 1. which gave Tenants 
free Power to alien_their Lands; and pro- 
vided that the Alienecs ſhould hold of the 
Altenors immediate Lords with an Ap- 
portionment of Services : Yet Licences of 
Alienation being of ſettled Prerogative, 
wcre not taken away from the King, he 
not being named iu the Statute. 

By that Statute indeed, if a Tenant i 
Capie aliened with Licence, the Alience 
became Tenant in'Capire ; for the Statute 
divided the Signiory. But how it could 
be at the Common Law in any other Caſe 
than that of Copartners, who arc but as 
one Heir, and plac'd in the fame Relation 
Aaz3 to 
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to the Loris, 1 cannot imagine. I knd in 
the Statute of Ireland this of Copartners is 
mentioned as the Law of England. 

ta H.z. Tit, In Regno noftro Angliz tals eſt Lex & 
Preveg. Star. Conſuetudo, quod ſiquis tenuerit de nobis 111 Ca 
—_ pite, & habzerit Filias beredes, ipſo p ure de- 
Linfete 67+ funtto,amteceſſores noſtri babuerunt,& ſemper nos 

habuimus, & cepimus homagium de imnibn« 
hbujuſmods Filiabus, & ſingule earum tenerent 
de nobis in Capite (n hoc Caſo, 

Which ſhews that the Caſe of Copart- 
ners (being a ſingle Inſtance of the contina 
ance of the ſame immediate Service, not- 
withſtanding the diviſion of the Fee,) was 
an Exception out of a general Rule. 

But I dare ſay, no body that utder- 
ſtands any thing of the Feydal Law, as 
it has been received in this or other Nati- 
ons, will be of Mr. Hwn"s Opinion in this 
particular. 

3dly, Mr.H. would have done well to have 
anſwered the Objettions againſt the ſup- 
poſed Conqueſt before he concluded for it , 
and 1 ſhall take it for granted, tis a Que- 
ſtion heartily begg%d, ?rill 1 find an Anſwer 
to theſe Arguments in Fas Anglorum ab an- 
(1qM0, 

id Jus *ng. 1- That the Hiſtories of thoſe Times 
#. 34, 1 $8, & prove undeniably, that Wilian the firſt 
p.\39. Air.Ve- came in upon Terms, which he ſwore to at 
qt my his Coronation, and folemaly confirmed 
L romp. R's afterwards. This indeed was a Conqueſt in 
Jo. Lord Hiles the Language of thoſe times, as *rwas di- 
be Coletron: ſtinguiſh'd 
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ſtinguiſh'd from an Hereditary Right, but 
no otherwiſe. gut | 

Thus in King Jobw*s time, = Man pleads, 
that his Father had fuch a thing dr Conqueſts 
jon viz, by iis own Purchate or Acqui- 

tion, 
2. That Dooms-day-Book it felf demon- 
ſtrates that Men enjoyed their Lands utder {* 3'## 
their old Tirles, And thoſe Laws of St. Ew. y 
whach the Hiſtoraes, allure us were confir- 
med by Compact with Wikkem the firſt, 
withoat particular Confirmation of their 
E (tates. p- 

3. That we hayc later Records of the 
allowance of Titles derived from before x ;4, ;, 12, 
the: Norman' Acquiſition, nay, even of the #- 117. 
whole Palatinate of Chefter, the Title to 
which was laid only in Deſcent, even after 
King Wilkew's Conhrmation. 

4. That ancient Hiſtorians, and Dooms- 4447. p- 90, 
day-Book confirm the Opinion 'af that Jus Ang/. 
Judg in Edw. 111. time, who informs us that #59» '* 196: 
W:ikan the firſt, dilleized only them that 
were jn Arms againſt him, and forteited by = Hunt, Þ. 
oppoling that Title which the Nation re- © 
ceived. 

Till Mr. Hawt has anſwered theſe Argu- 
ments amongſt others in Fus Anglorum ab 
antiquo ;, I hope he will not be angry that 
ſome are fo critical thas they will not call the 
frſt William, Conqueror ; eſpecially ſince 
Conqueſter and Congueſtus cannot now be 
reduced to their old peaceable Signification. 
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And therefore are by no means 'to be 
admitted, unleſs we take the ſenſe of the 
Jodicious' Lord Clarendon, who rebukes 
Mr. Hobbs for inſiſting ' upon William ' the 
Grit bis Title by Conqueſt a5 _ what 
he himſelf renounced and abdicated, if he 
ever tad'it. f 007 4 bin” 

If Mr: Hobbs ſays thar unhappy "Great 
Man, © Had taken the paiuis, and known 
© where to-have been informed of the Pro- 
* ceedihgs and Tranſattions of William the 
© Coniqueror, he wonld” have found Carfe 
* to believe that that great King did ever 
*dext endeavour from the time that 
* he was aflured that ' his Poſleflion would 
* notbe: ciſturbed, ro diveſt himfelf of the 
*'Title! of a Conqueror, and made” his 
* legal Claim to. what he had gor' by the 
© Will of Edward the Confellor, © whofe 
* N=-me was, precious to the Nation, and 
* whowas known to have a 'preat Friend- 
* ſhip far that Prince, who had now reco- 
© vered what had bcen his. 

* And he knew ſo we! the ill Confe- 
© quence which muſt attend rhe very nas 
* gination that the Nation had loſt its Prt- 
* priety,, that he made haſte ro grant them 
* an Allurance that they ſhould Nil enjoy 
all the Benefits and Priviledges © which 
* were doe to them by their own Laws and 
* Cuſtoms : By which they ſhould be "Nil 
* governed as they wereduring that King's 
* whole Reign, who had cnough of the un- 
* queſtionable Demeſnes, and Lards belong- 

* 10g 
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F ing to the Crown, of which he was then 
* poileſt without a Rival, and belonging ro 
* thoſe Great Men; who had periſyd with 
© their Poſterity in the Barrel with Harold, 
© todiſtribute to thoſe who had born ſuch 
© Shares, and run ſuch Hazards in his prof- 
* perous Adventure. And thoſe Laws and 
© Cuſtoms, which were before the Con- 
* queſt, are the = which the Nation and 
© Kingdom have been ſince governed by to 
© this day; with the Addition of thoſe 
© Statutes and Acts of Parliament, which 
© are the Laws of the Stcceſtiye Kings, with 
* which they bave grarified their Subjedts, 
* in providing ſach new Secprity for therp, 
© and Advintages to the Publique, as n 
the Experience and Obſervation of the 
F Apes and Times when they were made, 
* contributed to the Hononr and Glory of 
* the King, as well as Happineſs of the 
*People. ' Many of which are but the Co- 
© pics and \Tranfcripts of ancient Land- 
* marks,” making the Characters more plajn 
and legible, of what had been practiſed 
band underſtood in the preceding Apes, 
© and the Obſervations thereof are of the 
* ſame Profr atid Convenience to the King 
* and People. 

And upon Mr. Hobbs his Suppoſttion,that 
William the hrſt, 'at bis Reception had diſpens'd 
wth the 5 abjttt ion of the Eccleſtaſticks, by the 
Oath he rodk not to infringe the Liberty of the 
Church: "The Lord Clarendon has to the 
lame purpoſe with the former, or rather 
: pat 
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as evidence that there was no. colour of a 
Graguet theſe words : 
© They who know any thing of that 
£ time, know that the Oath he took, was 
© the ſame, and without any Alteration, 
* that all the former Kings, fince the Crown 
© had reſted on a ſingle. Head, had taken, 
© which was at his Coronation, after the 
© Biſhops and the Barons had taken their 
© Oath to be his true and faithful Subjedts : 
© The Arch-biſhop who crowned him, pre- 
© ſented that Oath to him which he was to 
© take himſelf, which he willingly-did, to 
© defend the holy Church of God, and the 
+ Rectors of the ſame ; to govern the uni- 
* yerſal People ſubject ro him, juſtly to 
© eſtabliſh equal Laws, and to fee them 
* juſtly executed. Nor was he more wa- 
ry mm any thing, than, as hath been 
© ſaid before, that the People might ima- 
* gine that he pretended any other Title 
*ro the Government than a the Con- 
* feſſor ; tho it is true, that be did by de- 
* grees introduce many of the Norman 
« Cuſtoms, which were found very uſeful 
* or convenient, and agreeable enough, if 
© not the ſame, with what had been former- 
* ly praftiſed. And the common Reproach 
* of the Laws being from time to time put 
* into French, carries no weight with it : 
© For there was before that time ſo rude a 
t Collettion of the Laws, and in Languages 
* ſo Forriegn to that of the Nation, &riuyb, 
* Saxon, Daniſh and Latine, almolt as un- 
* intelligible 


33 


jw TOTO OTOaOOOT 


— 
my 


*” = qo 


( 263 ) 


© intelligible as either of the other, that 
© if they had been all digeſted into the 
© Engliſk, that, was then ſpoken, we ſhould 
* very little better have underſtood it, than 
* wedo the French, in which the Laws were 
© afterwards rendred. And it is no won- 
© der fince a ReduCtion into order was ne- 
* ceſlary, that the King who, was to look 
6 to the Execution, took care to have them 
© in that Language which himſelf beſt un- 
* derſtood, and whence iſſued no In- 
* convenience, the former remaining ſtill 
* in the Language in which they 

* written, 
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CHAP. III. 


That My. Hunt himſelf in Effe@ grants, 
that more than Tenants inn Chief bad 
right to come to the Great Council of 
the Nation in which the Nation: 


Rights were involved, 


F Do not deny, (ſays be)-hut ppon 2 
, Change in the Succeſſion -to the 
' Crown,there might have been in this 
time extraordinary Conventions of 
* the People,to declare their univerſal Aſſent 
* for better aſſuring ſuch Succeſlors,diſcoun- 
* tenancing the real Prince, and preſerving 
© the Peace, as in the Caſe of Wikkam the 
* ſecond, Henry the firſt, King Stephen, and 
* King John, &c. with an allent of ſuch an 
5 Aſſembly as this; at leaſt King Jobo 
* ſhould only ( if ſo) have made his King- 
* dom Tributary to the Pope. 

1. Here he grants that ſometimes more 
than Tenants #*z Capite aſſembled at Coun- 
c1l, 

2. T hat toſome purpoſes ſuch Aſſemblies 
were needful, not only to quiet the Minds 
of the People, but to transfer oyer a Natio- 
nal Right. 

For, he ſays, if ever there were extraor- 
dinary Conventions, which he owns to have 

| been 


C 
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been in ſome Caſes, then King Fobn could 
have made the Kingdom Tributary only 
in ſuch a Council, viz. an extraordinary 
Convention. Wherefore Government being, Page 155. 
as he ſays, Rei Publice Communis Sponſu, 
he grants, that the Government here, was 
not abſolutely in the King and his Te- 
nants in Chief : For if it had, they might 
have diſpoſed of all the Nation's Rights. 

Wherefore in effeCt, he yields, That the Thid. pg. 157. 
Men of that Order were not choſen once for all 
interpret atively by the People in their Conſeyt to 
the Government, 

But further, if he yields us thoſe Autho- 
rities which ſhew that the People of the 
Land, the Free-holders, uſed to aſlemble 
for the declaring their Aſſent to the Su- 

real Governour, with what colour can 
e ſet aſide thoſe Authorities which menti- 

on Aſſemblies to other purpoſes in as gene- 
ral Terms ? 

If an ordinary Free-bolder was under the 
word Populus at an Eleftion to the Crown, 
or Recognition of a Title ; how comes the 
Signification to be reſtrained at other 
times ? Will not Yulgus, Plebs, Populus mi- ggors p. 213 
nor, Laici mediocres, and the like, denote 
more than Tenants * Capite, as well at one 
publick Aſſembly in the ſome King's Reign, 
as at another? Unleſs a prior Law be ſhewn, 
which excludes the Commons from one 
Comncil,but admits them to the other ? But I 
cannot find any thing more in this Suppoſiti- 
on than a downright begging the Queſtion. 
Indeed _ 
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Indecd if William the firſt made 4 Conqueſt 
of England; ſo as that he divided out all the 
Lands of the Kingdom to be _beld of him in 
Chief : And the Aliences of Tenaws in Chief 
ſtill held immediately of the King ; neither 
of which will readily be | ped then in- 
deed, but not till then, Populus Minor 
at the Councils would be taken for the Te- 
nans inChief only. But the admittance that 

the preſence or conſent of more than Te- 
nants in Chief, was at any time needful to 
any Aft of rightful Civil Power,wholly de- 
ſtroys the ſuppoſition of a Conqueſt 3 unleſs 
we can believe that the conquer'd ought to 

give Laws to the Conqueror ;, or that, not- 

withſtanding any kind of Eſtabliſhment;the 

dernier reſort, and Supremacy of Power, 

is always in the People. Which is a No- 

tion that would unſetle all Governments, 

making them precarious. Whereas he him- 

ſelf tells us, © No Government can be le- 

gally, or by any lawful Power chang'd, but 

mult remain for ever, once eſtabliſh'd. 
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CH AP. IV. 
That even according to My. Hunt's Ne- 


tion of Temme in Capite, all Proprie- 
tors of Land, as ſuch, had till the 49th 
of H. 3. right to come to Parliament. 


His, though never ſo ſtrange, 1 
think will be granted me, that he 
does, if be makes all the Free- 
holders of the Kingdom Tenants 
in Capice per Baroniam. 
He ſuppoſes, that the © whole Kingdom j4;4 p- 131. 
© was upon the matter turn'd into one 
© Mannor by Wilken the Firſt (all Men 
© made his Tenants) And that all the great 
© Polleſſions (by which he muſt mean the 
© Mannors, of which others held) were 
© made Faromes. 
Now this, * Feudal Baronage, he Page 129. 
© ſays, was capable of being multiplied ſe- Page 163. 
*veral ways : For every part of the Fee, 
however divided, the Services reſerved Page 164 
© upon that Fee, that were enrre and mab- 
© va/oble, were to be performed by the ſeve- 
Fra] o_ of the ſeveral parts of the 
© divided Fee. 
Since he uſes this as a Proof of the Mul- 
tiplication of Baromes, according to the 
Argument, Baron-Seruvice was indiviſible, 


Thus 


» Page 173. 


Page 2. 


Page 179,& 
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Thusevery Proprietor, as he had part of 
the divided Fee, was part of the Baronage, 
and conſequently, * If a the Baronage 
© both Spiritual and Temporal de jwre,ought 
©to have Summons now- to Parhament, 
* without reſpect to Eſtate or Tepure, 
there would be a great many Pretenders. 

Burt to be ſure, when all the Baronage 
were ſummoned antiently, theſe inferior 
Tenants came, by his own Rule, as owing 
the Service of Barons, atd fo ratione Taure, 
were Barones Rep. (i 

But the Baronage of England havingiheen 
always, in his Opinion, the Lords Sprritual, 
and Temporal ; and Nobility having been 
Feudal, or becauſe of the Fend; the Bur- 
geſle-z being all, according to him.gill about 
the time of H. 3. under Tenure by Baronage, 
were as good Lords as the beſt yz And why 
were not honeſt Free-bolders ſo too, as well 
as Traders, moſt of them, then ris likety, 
Mechanicks ? 
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CHAP. V. 


Whereas be would ſet aſide the Burſtiont of th.# 
the Government was, tell 40h of H. 3. a 
impertinent, ( 1.) Flu own Notion, by which 
he wonld ſupplant the Labours of others, de- 
ftroys it elf, while mine mantains what he 
mms at, (2.) He puts ſuch matter in Iſſac 
for afferring the prefent Government, 4s £47: 
never be maimtamed. ( 3.) He yeilds ſo much 
of the F att a7 ainſt me as ſets aſide the whole 
Foxndation of bus Poſtſcript. And yet admit 
he anſwers all Objeftions ag amſt his Poit- 
ſcript, the Grounds which 1 go npon are of 
the moſt General Uſe. 


: Or preventing the Worlds being Page 1 56. 
8 troubPd with impertinent Labours, +» , 
: and to divert thoſe that thus em- 
: ploy themſelves to Undertakings 
* more uſeful tro the Publick,8& adyantagioys 
* ro themſelves, he thought. fit to tel] us, that 
* the Parliament was always materially the fame. 
But we are at 2 loſs to know what he 
means, by matersally rhe fame. 
For *tis manifelt, that according to his 
Notion, if the Government were trom the 
time of our Diſpute always in one, it would 
have been matersally rhe ſme, as *tis now, 
and yet he will not allow the Lepiſlative | 
Power to be in one here. © Every Govern- /14- Poliſcripe 
© ment, ſays he, is the Repreſentative of *** 
* the People in what they are to be govern- 
Bb &cd 
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© ed by it, by their conſent toit, in the firſt 


Mr.. Hunt, p.-% erecting thereof, they do truſt their Go- 


*tvernours with the Rule and Order of their 
© Eives and Eſtates'for the Common-Weal. 
This ſeems to be his meaning of materially 
the ſame, -as "tis brought to ben that ?ris 
not needful, in order 10 the mairtainin the 
preſent right” of the Commons, "to ſhew, 
'T hat the Counties in all this rime had their 
< Repreſentatives in Partiament, by the for- 
© mality of a Choice. Which no Man, 
that I know of, has of late labourcd to 
e. 
But if this be his meaning of materially 
the ſame, then all Governments are' mater:- 
ally the ſame , Whereas they may be ſo for- 
mally, as founded in the conſent of the Peo- 
ple, which he preſuppoſes. 
But if Wilkiam the Firſt was an abſolare 


. Conqueror, as he all along yeilds to Dr. Bra- 


dy, where was the conſent of the People to 
his Government ? And how can a Govern- 

ent by conſent, now of conſtituent parts, 
dficrent from what he thinks ours was at 
the firſt Ercition the Conqueſt, be either 
materially or formally the ſame with ſuch a 
Government by Conqueſt ? 

But we muſt ſeek further for his 
meaning in materially the ſame. He tells us, 
the Parliament and the Curia Regie, were 
materially the ſame, that 1s, as one would 
think there, conſiſted of the ſame Members, 
the only difterence being laid to be in the 
nature of rhe Summons. And yet he tells 
us, 
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tis, that the ancient Burroughs ſent Members Page 151: 


ro Parliament, but that ſuch were not Szitors 
ro the Curia Kegis ; How then were theſe 
materially the ſame ? | 

Thus *is plain that he has laid no man- 
ner of Foundation for our Government by 
King, Lords, and Commons, or by King, 
and thret States (which Þe rakes to have 
been the Ellenridls of our Government 
from the Conqueſt) But what Himſelf an- 
dermines. Whereas what I go upon pre- 
vents all manner of Prerences for unhinging 
of it, and is the ſame in etfeft with what the 
Great Forteſcue obſerved in the time of H, 6; 

Fr in ommbnd Natzonum bartm, & Regiini 
earum temporibus, _—_ illud er{dem quibus 
Jam regiter conſuetudinibus continue regulatum 
eff, que ſi non optime extuiſſent, aliqua dlorum 
Juſtia, ratione, wel affettione concutati eas 
mut aſſent. 

Indeed this- Aſertion; of that famous 
Chancellor, has been mich exploded by 
thoſe, who think that the altering of ſome 
Laws, or Cuſtoms, is a change of the Go- 
vernment ; And therefore ſay, that he was 
greatly miltaken,becauſe many old Cuſtoms 
have been abolilt*d ; Whereas hecertatn- 
ly meant it of the Fundamental Conlſtituti- 
on. Which, as far as ever I could lear 
was, and is, that eycry Proprietor (of Lan: 
eſpecially) ſhould in the General Council of 
the Kingdom, conſent to the making thoſe 
Laws iinder which they were to Live. 
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Vocario & In the time of the Confeſſor, as appears in 
Congregatio . : 
—\ , the Tranſcript of his Laws," there was a 
Populorum & % 
Gentium om- Folcmote, or General Aſſembly of the- People 
nium qui bi of all the Counties of England, which was to 
one, cons; be held oncea Year on the Kalends of May, 
univerf au; £0 treat Of all Matters of State and Publick 
ſub prore&io- Concern : the very Law for ſuch Allembly 
ne & pace Do- was received and confirmed in the 4b of 
mint Regis ®0- Hlamthe Firſt. Sothat then by Law,and 
unt & cont p 
_ in Regno of Right, whatever was the Fatt, the Peo- 
przdito,g ibi ple of all the Counties of England, that is, 
providere Ce- all the Members of the County Courts, the 
—_— Free-bolders, were to meet ina Great Coun- 
r-gni hujus per ©, Or Parliament, as we now call it. 
Commune 
Concilium & thi providendum eſt ad irfolentiam malefatorum rc pri- 
mendam, &c. Leyes Sai, £d, de Greve. Vid Faw Anyl. ab Anti. 
Cap, 7, Dr. Tl wt the Controverſy 1s concer ning matter of Fat 
eni'y, Againſt Jan, Angyl. facies nova, p. 1. 


Admit that this is to be taken of every 
County reſpectively, (which were to make 
* Sym, Dune!, 33. 10Any diſtinct Governments as Counties): 
#143: {till the # Adwnatio Conciliarnm, or, Calling 
Anno 1121, T together of the Counties and Hundreds, 
So Mar, Weſt. 25 often as there was need, which H. the »/ 
Is TREE promis'd by his Charter, would come to 
quando voluc.. the ſame thing. 
ro faciam ca 


ſatis ſummoneri propter mea dominica necefſaia ad voluntatem mcam 
fan, Angl. p. 34. Speim, Glol. tit. Hund, 


Vis. - 114:m1 And that all the Members of the ſeveral 
= 1 ns, apo County Courts, were Members of the Great 
ad p. 32. or General Council, and came accordingly if 


they 


( 273 ) 
they pleaſed. Not to mention the Teveral 
Authorities by me formerly inſiſted on, I 
conceive may appear by comparing two 
Authors of nndoubted Credir and ſufhicient 
Antiquity, 'who ſhew what the Great Coun- 
c:l was it the time of Henry the ſecond. 

In the r6 of Herry the fecond, that King 
held his Baſter Court Baron at Windfor, as 
Bromtoxn (hews us, Rex tennutc Curiam ſtam 
in ſolemnitate Paſchalis, T hither indeed 
were flock't moſt of the Nobility, fere om- 
nes Rigns Angle Eprſcoput, & Magnatey. 

But this being a Caria de more, or an of- 
dinary Court, which no more than Te- 
nants in Chiet were obltzed to take norice 
of, nothing of univerſal Obligation could 
then be Eſtabliſh'd : Wherefore froth 
hence the King went to London, where, as 
that Hiſtorian ſays, de Coronatione Filij ſui 
Henrici majores 3 Kegui ſuit D:atutts mag- 
num celebravit Concilium, Gervaſas, who 
lived in that very time, acquainrs us par- 
ticularly with the Symmons, and Appea- 
rance thereupon, Convenerumt die Statuto 
ex mandauto Regis ad Londoniam totins An- 


ghe Epiſcopi, Abbates, Comites, Baroxes, 


Fice-twviniter, Prepoſui, Aldermann, cum Fis 
de -juſſo2jbns ſ#:s. 

There aſſembled at London, according to 
the King's Summons, the Bithops, Abbots, 
Sherifs, the Heads of Hundreds, and qTy 


things, with all the Frankeplcdges through- »c111% -4 41 
out England; unleſs the Frar-juſſores An- 
ſwer to the Manucaptores, of which imme- 

Bh ; 


diatcly 


Bromp?on, 


An. 1179. 


Brompton, ff. 


| 0c. 


Gervaiti Cro« 


hica, f. 1413. 


Thu I nils 


ranted by 
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Hibbert 
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M\g--manri in diately. If this take not in all the Free- 
= uh holders of England, 1 know not what will; 
Cc &nareval for he that was within no free-pledpe, or 
Þt «. & in -a Was no Flbrsfuſlo2, was cither an Qut-Law, 
ſtellis' candem gr not his own Man, but his that .was to be 
—— - anſwerable for hum : But. every.Maſter of 
dum 4qua- 2 Family, or * Ftec-holder, that was awizhin 
em hab:vot the ProteCtion of the Laws,. was oge of 
prepeſins Aon- the Frank: pledges, And indeed Brongos tells 
— us in expreſs Terms, .that all the Libere 

apentac I ; 
rum, Y-d.5pcl. (ti Kegni cenenes, all the Free-bolders of 
Glef Tt. &\. the Kingdom were there, for they all ſwore 

mannus. " 4 * 
ow _ + an — the young King, as well as to 
wa Aa 7} > omites, Baronet, & libexos Keagui 
B. omptor,, f. fit cenentes devenire bommes nou: Regis Filig 
1051, ſui ſibig,, ſuper reliquias ſanftorum Ligeantias 
& Fidelitates jurare, Fidelitate ſemper mbil- 
OP OMinus ſul aly). 

wy —_ Bur if the Fidejuſſores mentioned 1n Gere 
Pon, &'> in Vaſius were no more than the Manucaptores, 
ſocio, 13- E-1. which uſed ro anſwer for the Appearance 
Nert5 Nom'- of them that were choſe to repreſent the 
jt — Counues, Cities, and Boroughs in Parlia- 
Doyicy de ment, then here is poſitive proof of ſuch 
S*'oxe miles Repreſentation of the Commons as was in 
Wilus *1:- the times of Edw. I. Edw. Il. and ſo gown- 


/ |les . 
Wanucapts- wards. Yet *tis not Improbable that the 
1(S Johnnts Pledges, or Afanuc aptors for the Kmghts, 


Rales wi, Cirtzens and Burpgeſles choſe to parliament, 
Ric. Bird de Were introduced long after this time in- 
Sen2 Io Let: ſtead of the Fidejuſſors, or Frank; pledges, 


Hilis decade» when that admirable ancient Polity about 
Many more © 


1s8 nature, Frenk-pledges became impraCticable, and 
War 


—_— 
z, 
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= 
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was difcontinued or broken "thraugh the 
generat Corryption of Manners,” which 
rendred it impoſſible for whole Neighbour- 
hoods to aniwer for one another, and 
through the Pride'and Ambition of ſome 
who thought rhemſelves above that Law. 

And wher the nnthbets of Frankepledges, 
( had that happy* Combination till -been 
maintained Y* would rhrough the vaſt Mul- 
tiplication of Proprietors have” been 'too 
great 'to aſſemble rogether” ppon ahy Oc- 
caſjon requiring .Counſel and” ſerious De- 
bates. 

There is one Difficulty which ariſes upon 
the examining this point of Antiquity 5 
that is; fince we rarely meet with Autho- 
rities, tho ſome there be, which particu- 
larty deſcribe ſuch as Citizens and Bur- 

elſes as ſummoned to, or preſent at the 
eneral Councils of the Kingdem, What ſhall 
we think of them. 

To which I am bold to fay, that even 
Citizens and Burgeſſes might have come un- 
der the Conſideration of Free-holders, 1” 
ter liberos Regni tenentes, or, Barones, Bare- 
nagium, Barnagium, or the like. 

Foycither they were , 1. Corporations 
by Charter ; Or, 2. Corporations by Pre- 
{cription. AndI thiwk it willbe probable.at 
leaſt, that Property 1a Land, the continu- 
ance of which in 'any Family made Nobi- 
lity, was the occaſion of the Priviledges of 
them all. And in ſuch reſpect the Free- 
en there were numbred amoneſt rhe Ns- 
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bles, tho afterwards when Trade prevai- 
Jed amongſt them, the Generality of them 
might be but quaſi optimares, and yet by 
Cuſtom, they obtained. the name of Burones, 
as in London, Warwick, the five Ports, Ge. 
And probably upon the account of the firſt 
EreCttibn, | 

But that I may not talk wholly at ran- 
dom, | ſhall offer a Scheme of the antient 
Polity, in relation to thera which at leaſt 
will not be diſproved. 

For the rſt, the Corporations by Char-. 
ter, they were of two kinds. 

(1.) Such'as were incorporated by the 
King, 

( 2.) Sbchb-as. were incorporated by the 
Subject. 

1, Of thoſe that were: incorporated by 
the King there were Caries, that's, Boroughs, 
which had a Biſhop's Sec, or clſe Boroxrhs 
only. But the Epiſcopal See, making the 
2nly diftercnce, they fall not here urdcr 
1: Gifterent Conſideration: + 

| conceive that though to theſe at the 
nc of the Incorporation, the King gran- 
cd ſeveral Franchuſes, as Markers, Fairs, 
md rhe hike: , Yet he gave no Right of 
lending Members to Parliament, to them 
ho had it not þcfore.: but of them that 
were {o incorporated, ſome were Miroves 
nextts in Capitc, inferiour - Tenants in 
Chict, fuch 'as by King Jobn's Charter 
were ( where. net incorporared ) to be 
14m;noncd in ceucral to the Commune Con- 


£1 ns 


FEY i. 
cilia, or Ciria Revisc. Many. of theſe for the 
fake of ſuch Tmmunitics as belonged to free 
Bvroughs, rorſthted to be incorporated : 
and t 1'rhey bzing ove entire Body, 
naterally ful into a Repreſegtation, and 
inſwered tbrcther by thur Headboroughs, 
or any other that they choſe; as otie I & 
nant. * | a 

St. Alb-ms 1 tie it was of this Kind, the 
Burgeec- of Which pleaded, rhat they held 
the ſaid Pull of the King in Capite, & off 
fremr eaters Burgenfes Regn ad Parliaments 
Kerns cum 64 ſummoners conriger T; per duos 
eomburgenſes hos verve debeant prout tot 
recrvarts trmponibus wvenre conſucutiunt 
pro omvibus Dcrvitiſs Regs fautiendrs, que 
quid: m Serunia a1dem Burgenſcs & Anteciſo- 
yer ſu; Burgenſes Ville predilts tam tempore 
Domi'n Ed nuper Regs Fnglie Parris 
Rebts & Progenitorum, quam temport Regis 
moe ſemper ant? inftans . Parliamentwn _ us. 
pr irtatur prot terunt Noming quorum Bur, 
8-n/rrum fie pred: 7; V.112 ad Palaments Regis 
verrenmium in rotulis Cancellaue ſemper irro- 
ful tt x fuerunt, : 

| Hefors had occafon' to. examine Dry 
Br ady*; Interpretation. of the ' Anſwer. to, 
thy t'Ida;* here the Plea 1. Talf. cameos. tg 
be" ronidered : "And whereas Te. renders 
p e 014-11 us Sfrvittie,' i! teu df all Servi- 
2, I" conceive the Senſe to be no more 
than thus : th voanh 4 

Chat they held of the KI Th Chief, and 
that as other Burgefſcs of the Kingdom, 
they 
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they were to be repreſented at the King? 


Parliaments, when they happened - to 
_ — by two of their fellow-Bur- 


F , as ever ſince they were incorpora« 
ſn men. 


they had uſed to come, for the perfor- 


ns Y/ gu _ Sb 4 0 f their Services. And yhat they 


the Juſtices mn 
Fire, or the 


like, 


rfeited their Charter, _ nor 6u % 
thete Corporation to be diſſolved, for-t 
they had duly performed all their Services 
And for f that, to Parliament eſpeci- 
ally.they had all along come by Repreſen- 
ration, they appex! to the Rolls of Chan- 
cery. 

Certainly, no Man, before the Doctor, 
thought that the” coming to Parliament 
excuſed any -Rent or other Service, which 
was incumbent vpon them. 

But thus much is obvious from this, that 
here were Minores Barones, Tenants in 
Chief ( whoſe Tenure mult haye been cre- 
ared by Charter ) who were fallen into a 
Repreſentation : And that -this was upon 
the account of Property in Land, which 
occaſioned their Services, and their being 
united as one Tenant. 

But beſides theſe, there were Tenants of 
Honours or Mayors in the Kings Hands, or 
in the Subjefts, which were incorporated 
by the King Charter, and ſent their Re- 
preſentatives 'to Parliament. 

I ſhall inſtance only in a Corporation 
holding of a Subjeft, but incorporartcd by 
the King's Charter. 


King 
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King Jobn by his Charter to Willgm Pro Burgen.. 

Brewer, whoin all likelibood was Lord-of ®Þ=s & Bry 

the, Mama of Brugpater or Bridgwater, \,.. nboag 

grants that Brugwater ſhould be a free Buys per Chon 

rough, and that it ſhould -hgvg Markers and Regis Joban, 

Fairs. And 26" of, Edvard the firſts; when 059” Wi.br, 

the fixſt Roll of Burzelles begins, wg-find 5 17505 

Burgellcs for Briadasmager .cntred among Carr, It. E.t. 

the relt, ; - 5.138. 
And us obſervable, that there is aot toe __ 

be found any Chartes giving them the pri- —_— 

viledg of ſending Burgeiles, nor could Fl 

a Priviledg ariſe by Implication. Where- 

fore they muſt necellarily have come- upon 

the account of their Property in Land; 

with no other Alteration- than that,#heis 

divided Intereſts were-all canjoyn'din 


One. 

2. But beſides theſe, there were ſome ia: 
corporated by Subjects. 

Of thoſe who incorporated them, ſome 
had Regalia themſelves, as the Counts Par 
latine of Chefter : One of which Leofrick,, 
Brother to the Confellor, \in his life-time; 
incorporated Coventry under the Prior and 
Monks of Cheſter.  Whgreupon the; Bur+ 
ghers of Coventry werg repreſented-in-the 
General Councils of the Kingdom as one en: 
tire Body. We find that it ſent Bur- 
gelles to Parliament ;j26- E@v. 1. and from 
its firſt Corporation nauit needs have done 
ſo,, according to its Plea which was allow- 
ed 34 Edw. 1. For it pleads that it was 
neither Crvitas, Burgas, nor Dominicum 
Regis. 
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Inter Coima Regis. That therefore it ought not to be 
de term. *'- raxt or taliated as ſuch, but was t6 be char- 
ay 7: 34: ged only when the whole County was char- 
part of i: en- ged; Or in the like Proportion : and they 
fore'r Jan. pray that the Taxors and Coll&tors 
Ang. p-24'+ may not be ſuffered - to diſtrain amongſt 
___ them, otherwiſe than it had been, rotis ve- 
tnd this infer. (Y0aHtvr temporibu in all times paſt, ſince they 
red «t Large. became one Body ;, that is, that ever lince 
they were a Body,they ugd not to betaxt as 
C the King's Demeſnes, whether Cities, Bo- 
roughs, or Manors ( which might "be out 
of Parliament, ahd even when there was a 
Parliament, they bore the heavieſt Bur- 
thens ) : But as the County, as to the way 
of charging, or at Jeaſt as to the Propor- 
_., _ tion, bot they having been at Parlia- 
445"1 wh ment 26 E. 1. which was but eight Years 
wy before by Repreſentatives of their own, 
not of the County in general, it ſhews how 
they' had been taxt, totis rerroattis tempo- 

ribus. 

Bat beſides the Charters of Counts-Pala- 
rine 'crefting Corporations, there were 
others granted by ſome, who were particu- 
hrly impowered to that purpoſe, or how- 
ever they miglit "have been confirmed by 
the King afterwards. 


But I ſhall give an Example of a Corpo» 
ration raiſed by virtne 'of ſuch a Power 
giver by the King, and conhrined after- 
wards: | & 4 


Thurſti- 
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Thurftinus Dei Gratih ſciatis me dedifſe, & Charta Anti» 
conceſſiſſe, & Concilis Capitals Eboras & Be. 42 K+ n. 13, 
verlac © Concilio meocgum Faronyum med 
Carta confurmaſſe homunbus ds Beyerlaco om- 
nes lahert ates nsdem legibus quo wits de Ebo- 
rac habent in ſud Ciruyate, preterea enim non 
lateat os quod Dominus H. Rex noſter con- Hen. 1. 
ceſſit nobis poteſtatem faciends de bona volunta- 
te ſud, & ſua Charti conf mavit Statta no- 
ſtra& Leges noſtras juxta formam Burgenſt- 
um de Eborac. &Cc. 

H. Rex Anglie, &Cc. Sciatis me conceſſiſſe, Carta Ant'q 
C& dedifſe, & hic Charti mea confirmaſſe Ho- *. 15. 
minsbus de Beverlaco liberum Burgagium /e- 
cundum libertates, Leges, & Conſuetudines Bur- 
genſ. de Eberaco, © ſuam gildam Mercato- 
rum cam placitis ſuis, © Feloneo © cum omm- 
bus liberss conſuetudmibus, & libertatibus ſuis, 
cum omnibus rebus ſicut, Thinſtinus Archupiſ- 

Cops £4 #44 dedbit, ec. 

There 1s another Confirmation by King 4. «. 16. 
Henry of the Charter by Thwrſtan, and alſo 
Wilkam Arch-biſhop of York, to the ſame 
free-Boroxgh : 

And alſo another of King .Richard, Rich. I. 
wherein he mentions the Conhrmation of 
the Biſhop's Charters by lus Grand-Fa- 
ther. 

Tenentes de Villd Beverlacs in auxiliis, tam - Bre. 

' ir. Baron de 
Regig quam Primogentteribus,cum Communi- T,,q Tin. 
tate. przdit Tomuatus ſemper hattenus & 8 Ed 2. penes 
row cum Communitate C ivitarion & Burgorum Rem. D. Thel. 
taxari &F comribuere conſuruſſe. —_ o _ 


I 
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I need not go to prove that_theſe came 
by reaſon of their Property in Land, they 
being either the Kings Tenants, or the, Te- 
nants of Subjc&ts. And whatever Privdedges 
their Intereſt might prevail with them to 
ſutter to Tratlers*among/t theth, _ us cer- 
tain they were granted to the. Free- 
belders. 

2, But then there wete Corporations by 
Preſcription, Where lince now aff the Free- 
men chuſc, it may ſcem more difficult to 
prove thar rhey came uþ n the account of 
Property in Land. 

Many of theſe received Charters in Con- 
firmation of thcir Priviledges, yer, if they 
were taken away, would remain good Cor- 
porations at the Common Law. I may in- 
ſtance in London; of which there is this 
memorable Paſlage in the Confellors Laws. 

Debet etiam th London que capt eft regu 
& legum ſemper Curia Domini Regus ſingulis 
fſeptimans die Lune Huſtings ſedere & tener, 
And amongſt other things que huc »ſque 
conſuetudines ſuas una ſemper inviolabllitate 
conſervatr, 

King Johns Charter provides for the an- 
cient Liberties, and free Cuſtoms of the Ci- 
ty of London in particular, and of all other 
Cities, Burroughs, Vills and Ports, and ſome 
Charters of other Kings may ſeem more 
like new Grants than Confirmations of the 
old Priviledges : But thus mach is certain, 
that thoſe Cities, Borenght, and Yills which 
had their Libertics, and free Co con- 

rm c 
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hrm'd by Magna Charta 9g. H. 3. which was 

in the arpe Terms as to that part with 

King Fohn"s, were Cities, Burroughs,and Viils 

at Common Law. And that we may 

frame an Idea of theſe, we mult. bave re- 

courſe to the old Saxon Laws, 

By them it ſhould ſeem that there was a 11a6ear omnis 
greater Cadliey amongſt the Maſters of Fa» Dominus fa- 
milies, than, afterwards, ,and the Law of milam inple- 
Frank: pledg es was well ſuited to ſuch equa- —— 
lity ; when no Man was above giving that et 
Security to the Government, upon which 
St. Edward's Law ſays, Eft quedam ſumma *- 220% Ed 


| ie Fribor pos, 
& maxima Securitas, quam onnes Statu © "_ 


firmiſſimo ſuftinentur ut unuſquiſque ſtabiliet ſe 
ſub fidejwſſioms Securitate, 

And asevery City, or Burrough wasa ,,, 
Vill, that being the Gen to both as well as ;,, A 
an inferior S ECLEs, the Law rovided nod Þ+ 133 145 ww 
de ommibus V illis ſub decimal: fidejuſſione debe- |. de Freborgs 
bant efſe univerſi, of theſe YVills they that had 
ſpecial Priviledges, Markets, Fairs,and the 
like, were free Burroughs. And as the ilk, 
ſo the Burroughs at the Common Law were 
made up of a certain number of Free-men, 
whoſe Property might extend far into the 
Counties. Theſe at firſt were under T y- 
things. Afterwards as in the time of H. 1. 

Property falling into more Hands within ann wy 
the fame Tract of Land or Precinct, we qorum « he 
find them anſwering for one another by Lt»: of H. 1. 
Twentys,the Headburrough was Aldermaz- pen, hy 
nus, or Prepoſitus Ville, or Burgs. Every _ _ 
one of theſe as a Fidejwſſor, 1 take it, came 
ancient- 
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ancientlyto the General Corncil of the King- 
dom in his own Perfon if he pletPd + Bnr 
very frequently they might incrnt their 
Aldermannus, or Headburrongh, to arifwer 
for them. - But the Fruirh-pieders difconti- 
nuing, they might accuſtom themſelves to 
electing of Members; ſomerimetone; ſome- 
times more, npon' every Summons tb Parlia- 
ment ; And thercupon in 'every Bufrou 
at the Common Lew, the Ete+twns are by 
all the Free-meng which" 'anfwet” to the 
Fr anck-pledyes- formerly, except that *ris 
likely of Oktall the Franck: pledves were ve- 
ty conſiderable Free-bolders. 

Burt (Hill theſe Bmrronghs conld not take in 
all the Free-belders, nor yer the FVills, as an- 
ciently,conftiſting of clin{fers of Inhabitants. 
But if any Man grew wealthy, he loved to 
hve by hanfelf in tome Caſtle, or large Scat 
which he might bnild abroad in the Cour- 
try. Such look®d upon themſelves to be too 
great to give Sureties for their good Beha- 
viour, as thoſe that liv'd in Claſters did : 
And by the time of Edw. the Firit Chivaters 
and their Children, (And 1 take it, every 
conſiderable Free-holder, was a Chrvaler or 
Gentleman,) were exempred from the Law 
of Franch- es. Doubtleſs every one of 
theſe, as the Paſſeſſiomati in Poland, came to 
the General Connerls in Perfon. 

As the Lands were further improved, 
and a free increaſe of Natures Stores made 
Men luxurious, Great Men put themſelves 
into Straits, and were ofren obliged co ſell 

their 
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ut 
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their Inhetitances, and to manumir their Et 6 Chewr/s 
Servants, or releaſe Strvile Terures, and ny, or 
the Off-ipring of theſe who themſelves ;; quingue t.i- 
were Cheorlt of Peſos, were, accotding das terrx, Ge, 
to the Saxon Law, which probably ccough E* 6 | ilius Fi- 
continued long after the Normaz*s Acquiti= |” > Boe 3b 
. , : | IqQuaur ut 

tion, enabled, or became Gentlemen by ; am.m torr s 
the Deſcent of five Hides of Land to the tabear potiea 


third or fourth Generation. eit qui naſce. 
p . : * ol (* * Ur Ex C15 [t- 
Thus, together with .the diviſions of ooo. 


Lands amongit the ſeveral Children of great ce arionis;5;, 
Proprietors, and ſubdiyiſiobs downwards,as Leges 4ld/ft.«- 
the Families branch'd out; the Nnmbers of * #romron f+ 
Fret-holders became by King Fobn's time lit- *4* 
tle lefs than infinlte,tors regus Nobilitas quaſi 14th. Paris 
ſub munero hon cadebat. And this ſort of £4. Tig. £. 
Nobilicy,for the moſt part tobe ſure,look'd 24% 
apon themſelves to be above Citizens, or 
Burgers, and ſcorn'd to be within” Frank- 
pledzes, and be toinrd ' with 'Shreries to their 
good Behaviour. (Which Dr. Brady tells us Pr. Brady's 
(and rightly enoughgt he ſpeak of the Time Gleſ p. 31. 
of Edw. 1.) was only for the ordinary Free- 
men, or the Bulk and multitude of the Free-men, 
or ſmall Free-holders,) All that look*d upon 
themſclves as Gentlemen, art the leaſt;were 
without any manner of Repreſentation ;, 
and wherever they were intereſted,appear- 
ed in Perſon, and ſomerimes in very difor- 
derly Mulritudes. Some ſenſible of the in- 
convenience of it, and expence and trouble 
to themſelves, of their free Choice became 
Incor dy Charter as aforcfaid, be- 
ing eirher the Kings Tenants, or ſome infe- 
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riour Lords, or it may be the Tenants of 
&vcral Mannors joining together, ang theit 
coming to Parliament, or as the ate "yo 
of St. Albar's pleads, pro onmibys ſervicus fa 
ciendss, was a conſequent upon thei Jucor- 
jon. 
Free-hold, 1 take it, was the occaſion of 
all this, though afterwards Traders might 
be admitted to Priviledges amongſt them, 
The Traders and Free-holders within Ci- 
ties or Boraughs ſent their Delegates, whilſt 
here, as in Poland, the. Poſſeſſipnats, Men li- 
ving upon their Lands in the Countacs,came 
to the General Conncils in thar own Perſons. 
Thus it was here till the 49th of. H. the 3d, 
as 1 think the Authorities formerly inſiſted 
on by Mr. Petyt in behalf of the Citizens,and 
Burgeſſes, and by me for the Poſſeſſionari 
in the Countics, ſufficiently Warrant. 
Wherefore-the Alteration which was 
made in the Government in the 49th of H 
the 3d. if any were then made, was the cal- 
ling out forme of theſe Proprietors, Earones 
Comitatus, to come in their own Perſons, 
and putting a Repreſent atios upon the telt, 
which was moſt likely to be done by the 
Perſwaſion and Influence of the King,though 
with the conſent of the People ; And there- 
fore] mult ſay, tis moſt probable that 


Additions to what Is by Mr. Cambaen's Author tranſ{mit- 
us Ang. p.20. tcd to us, as done a little before the Death 
id. Mr.Selden of H. the 3d, mult baye been ſome years af- 


Oby. ag 11nſ# 
thu anſwered. 
Jan, Ang. 4 
þ. 250. ad 256. 


the 49th, and the Kings Viftory on 
over the Great Barons, whom he curb'd by 
the 


Mo... 
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the 2s the Commens ; Which prevail'd att 
his ſide, by whoſe -Afiſtance he depriv'd 
many great Men of a judicial Power in Par- 
liamen; and of the right to ſpecial Summons, 
while the Common: had their Power preler- 
ved in their Repreſentatives, they were alf 
intereſted in the Legiſlature as before. Bur 
All the Great Barons bad not their former 
Intereſt jn the Supream Judicature, and yet. 
this variation in refpet of the Great Lords, 

as nq change of the outward frame of the 

overitment; but only a diminution of the 
Priviledges of ſome particular Men. And 
though the bringing ia Repreſentations, 
where nod Repteſenrarions were before, al- 
tercll the Frame, and Appearance of the 
Govetament ; yet it did not the Conſtitus 
tion and firrdamental Interelt of Proprietors 
of Land, with whom the Ballance of Power 

as ever ben in this Nation; the Foundati- 
On 15 and Fas the ſame; like the ſame Soal 
animating the ſame Body,when *tis greater, 
and when by reaſon.of Tumults and Sediri- 
ons, as we may call them, in the Spirits, 
Tris walted from its Corpulency, and there- 
by often brought to a moze allyred tate of 
Health thanever before. 

This more hcalthful State in a contratet 
Body of Proprietgrs of Land, 1 yeild to have 
been ferled in rhe Reign of H. the 34. , It 
happening that there” were Writs to that 
Purpole, juſt in the 45th *ris concluded that 
then it was firſt begua ; Whereas by the 
fame Argument *twas in the 38th, when 

os 
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Dr, Blacy 4* 
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two for-every County were ſummoned "tb 
Parliament Vice onminm & ſinguloriem. But if 
I ſhould confine my ſelf tro Authorities 
within the time of the firſt Edward,immedi- 
ate Succellor to H. the 34, 1 doubr not but 
there were enough to ſatisfy any unbyaſs'd 
Reader, that the Commons, ſach as are now 
repreſented by Knights, Citizens and Byrgeſſes, 
had before the 49th of H. the 3d, Shares or 
Votes un making of Laws for the Goverrment of 
the A mg dom,and had communication nt Affairs 
of State, otherwiſe then as repre ſeed by. the 
Tenants in Capite, notwithſtanding Dr. Bra- 
dy*s Affirmation to the contrary. 

 Inthe 24th of F.-i.the Earls, Barons, 
Knights, and others of the Kingdom, 
which others was then, and afterwards 
meant of the Commons of the Ciries and 
Boroughs, gave a Subſidy, Sicut alias 
nobis & progemtoribus noſtris Regibus An- 

lie. 

And ſure Hey. the 34 could be but one 
Progenitor, ſo that the Farones Binozcs, 
the Free-holders of Land, ( which ever 
ſince the 49th, or ſome other Year of Hey, 
the 34s Reign, were repreſented by the 
Knights of the Counties, (who were not 
in thoſe times to be ſure confined to 
Knights by Tenure or Dubbingy And the 
Commons of Citics, and Burroughs, at 
the leaſt from within the Reign of King 
John, to whom Hen. the 3d. immediately 
ſucceeded, were Members of Parliament, be 
ing Parties to Grants there made. And 
Oonurt- 
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omitting the Preſcription of the 
Burrough of St. Albeanes from - Re. 
within the time of rhe Progent- 
tors of Edward the firſt;"to uſe 
but one Authority not mentio- 
ned in either of my Tratts. 

In the 28 of E. 1. the Knights, Citizens, 
and Burgeſſes had benn ſummoned ro the * 
Parliament at Weſtminſter ; Nobi/cum de di- 
verſes neporiis nos © Populim Regm ſpecialiter 
gangentibus traitatur : and Wruts illued 
out for their reaſonable Expences, proue 
= coulievit Caſu conſumls, 

- Upon which ®tis obſervable, that de 
anbuſdon arduis, which 1s now in ule in the 
Writs of Summons, ought not to be reſtrai- 
ned to a few great matters, but extends to 
divers, according, to the diflcrent natures of 
matters brought before, or appearing to 
them. 

2. That the Commons had not only an 
Aſent without power of diilenting ; but 
they were to treat as well as the Peers, 

(3.) That their coming was not a new 
o_ then, as if begun but 35 Years ago,in 

the 49th of H. 3. but it was of Cltom, aud 
legal Preſcription, fo far that 1t laid a 
Obligation upon the Subject ro contribu 
to theſe E KPEnCes 3 


cdjcated 


and furely an ſap 


of 3 25 Years would not be a {uil:icient Charge 
in Ley 
That though there 13 no Evidence 
Fc. Repreſentations for Counties 
before the 40h of Hen. 3. 
CE) 


were ſettled 
Yet the Frec- 
holder: 
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Mijcomſt: uition, fs A 
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holders were often at Pariument by = if 
ſentation, and thence there was ground in 
reaſon to occaſion he : Cuſtom ttiat they 
ſhould bear the "Charges of them that they 
choſe : Kay, if there were no aftual Choice, 
there was: tarit Conſent, ( from: whych 
Cuſtom may ariſe )thac thoke who wer 
willing, and at leifure to-be at Gawncil, 
ſhould anſwer for, and have Contributions 
from the reſt. But.let both Dr. Brady and 
Mr. Hunt, Mr. Hurt contider - the Precedent; above 
P- 145. mentioned, of Conentry, and Bridgwa- 
ter, which did nat hold of the King, and 
yet ſent Burgeſles to Parliament ; and let 
them give a categorical Anſwer, whether 
they believe that the Mayjores Barones Regni, 
and omnes alyj holding im Capite, mentioned 
in King John's Charter, made the Parlia- 
ment. till the 49th of H. 3. : 
Thus I think may be enough to ſatisfy 
any reaſonable Man, that the Govern- 
ment was the ſame before the 49th of H. 2. 
that *-was after, and that it had not its 
4 7/7» Riſe from Rebellion, nor yer from Conqueſt, 
e46ot fr. Pe.. Or Uſurpation ; bux from a Conſent bind- 
tyts p. vio. JNgON both lides. 


And thus I have ſhewn (which Mr. Hunt 
does not ) that our Government exattly 
anſwers his Rule or Idea of a lawful Go- 

Pave 155. Vernment, which he ſays, 1s the Repreſenta- 
F tive of the People in what they are to! be go- 
verned by it, and by their Conſent rp 7 it 
the fuft evetting thereof they do truft their 
Gove 


Vey- 
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Govermours . with the Ruly and Order of their 
Loves and Eſtates, &c. But, 7 
2. He puts ſuch Matter in (ue, for aſſer- 
ting the preſent Goveriiment, as can never 
be maintained. . 
That Wilkap the firſt made no Conquer 
of England, and: that the-Intereſt of the 


, Commons in Payliamim did not begin -by 


- Rebellion in the 496 of H. 2. have been 
' thought good -Mediums to ſettle the Foun- 


; dations:; of our Government. Mr. Hunt 


indeed looks upon all Labowrs to this pur- 


 polgras Arpertinent : But this he ſays is cer- 
tang That whatever thing of Government 15 


shrradaced by the Conſent of the Prince, and 


= 
# 


thut Aeration afſemted to and embraced,” a- 
wen'd, and own d by every Man of the Com- 


.  dunity,'by Athions, and other open Declarati- 


ons of a full conſent; and this comuued for Cen- 
ruries of Tears, and m all that time applauded, 
and found agreeable to the Intereſt of 'the 
Prince, and People, and the old Government 
aboliſh'd and impratticable, the very matter 
of it ceaſing, and it become a thing umpoſſible, 
as well as not deſirable to reſtore it. I ſay, 
whatever Conſtuution is thus introduced, and 
eſtabliſhd, is as unmoveable as unalterable, 
( or no Goytrnment is.) «1 if it had been ever 


ſo. 

Wherefore, ta ſhew- that our  Govern- 
ment was: io introduced and eſtabhſl'd, 
that it ought not to be altered, according 
to him, we mult prove 'eyery one of theſc 
tollowing Particulars. | 

CEe4 t. That 


Page 156, 
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1. That admitting a Conqueſt, and that 
the Commons came unto Parkament, by Te- 
bellin againlt the Heir otuhe C 0n4qutr or : 
yet theywere introduced by. the legal «Con: 
(ent of the Prince. 

2. * That this Confſtitution- was aflented 
© to, and embraced, avow?d, and- own*d by 
© every Man 1n the Community,by Aftions, 
© and other open Declararions - of*n full 
© Confent. 

3. * That for Centuries of Years this has 
© conitantly heen . applauded, and- fonnd 
* agreeable to the Intereſt of Prince ard 
© Peopig. 

4- That, though there were a Conqueſt, 

yet the Right of Conqueſt is aboliſhed. 

Thar the exerciſe of a Government 
— to ſuch a Right, is become 
inpratticable, impoſſible; and not deſirable by 
ay. 

6, That the very 4atrer of it ceaſes. 

| may well without further 1nlareirg, 
conclude this Head with his own words. 

If our Government muſt take its Fate upon 
ſuch Iſſues as theſe, I am ſure we ſhall not lons 
hold it. 

z4'y. But then he yields ſo much of the 

Fact put in live by me, as [ets al;de tne 

Foundation of his whole Poſt F-[crapt , and 

yCt admit he anfwers all Objections a- 

g2inſt his Peſt ſcript, the Grounds which 1 
£0 upon are of the molt general Ute. 

Liar there was an abſolute Cengueſt of 

: 
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he admitted none to any Shares in the Go- 
vernmear, but ſuch as derived their Intc- 
reſt from his Bounty, is contended for by 
many, Tanquam pro aris '& focis, And tho 
the Hiſtory of King Wilkiam the firſt his 
entring n" the Government, is very 
ſtrong apainſt them, and may be the firſt 
rhing conſiderable : Yet from the ſuppoſi- 
tionthat the Tinants in Chief, ſuch as were 
the Suitors at the Curia, made the Parlia- 
ment, where the abſolute Government of 
the Nation was plac'd, they very ſtrongly . 
may infer 4 Conqueſ#. Whereas the Proof of 
the difference of the Curia Regis, and the 
Concilium Pambritannicum, or Parliament, 
ſhews that all the pretence of Congueſt is out 
of doors, and conſequently the Govern- 
ment is ſuch, as now 1t 15 by free Conſent 
on all fides ; not founded on Uſurpation 
upon the Rights of any, nor is there the 
leaſt pretence of unſetthng what, as the 
great Forteſeue obſerves, has not chang?d 5922 + 371+ 
with the People, or Rulers. 

Admit a Conqueſt, and the Inheritance 
which every one claims in the Laws will 
be maintainable only as a naked Right, and 
naked Rights are thin and metaphyſical 
Notions, which few are Maſters or Judges 
of. 

But Conqueſt, or no Conqueſt, a Govyern- 
ment derived from the Plcaſure of one, or 
conſented ro by all, are Queſtions which 
any ordinary Capacity is able to judg of, 
when the Teſtimonies relv?d on by both 

ſides 


Afr. Hunt, 
P- 20C, 


Page 206. 
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ſides are laid before them. And though 
Marters depending upon Teſtimgpy, arc 
not capable of Demonſtration, {> far as 
they depend upon that ; yet where Teſt;- 
monies are made uſe of for the laying a 
Foundation, upon which ſome Metaphyli- 
cal Nations of Right are built , it is 
to demonſtrate that the Teſtunonies wil 
not ſerve the purpoſe for which thay; are 
brought, but are clearly on the otheriſide. 
And if that be done, it wholly. Glences the 
a better than Mr. Hum*s Scheme of 
abilities, or. his MetaphyficaL nay, or 


- Phyſical Notions..of the -Right of, Father- 
- hood 


If therefore it: be ſhewn that there is not 
the leaſt ſhadaw for pretence of.a Congueſt, 
or that only ſuch as derived what they had 
from the Bounty of the Prince, were inte- 
reite&in the Government and Legiſlature, 
certainly the whole Frame of Conſequences 
built upon ſuch Suppoſition ealily fall to 
the ground. FRE, 

| appeal to the World, Whether what 
Mr. Hunt thought fit to ſay for the preventing 
the World"s being troubled with ſuc empert1- 
nent Labours, and to divert thoſe that thus 
employ themſelves to Undert akings more uſeful 
to the Publick, can be of ſuch a general 
Uſe and Satisfattion, as the deſtroying 
thoſe Foundations which are laid for a Go- 
vernment not known ro our Laws, nor 
own'd in our ſo well conſtituted, and fo 
ancient Frame, the Admittance of which, 

© would 
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would root up the very Foundations, 

He ſays our Government was always 
materially the ſame. - When according to 
him *wwas neither materzally nor formally 
the fame vt 15 now. 

hereas this Labour which he explodes, 

ſhews that Twas always both aurerially 
and formally the ſame, and therefore un- 
alterable. - 

If there were a Comaet, that Con- 
queſt eſtabliſh'd a Government, or it did 


not. 
If it eſtabliſh'd a Government, then, 2t+ 
cording to hjim,no following Couſent, eyen 
of the Conqueror, can divelt him of any 
part of that Right which was given by 
the Conqueft. For the Biſhops atcount, ,. 
he rells us, 5 They cnmace be detruded _ 
© from that Place they bear jn the Conſti- 
« tution of the Government, for that no 
+ Government can be tegally, or by any 
© lawful Power, changed, but muſt remain 
> for ever, once eſtabliſh'd ; and it can be 
*nokfs than Treaſon of State to attempt 
© a Change : No Authority in the World Page 122, 
* 1s competent to make any Alteration. 


If it be ſaid, This is contrary to the 
Poſt-{cript, which afhrms, * That nothing 
* can be the Concerns of Men united in 
+ any Polity, bat may be govern'd and or- *9-/119-33 
* dered by the Laws of their Lepiſtature 
* for their good ; 


At 


( 296 ) 
At leaſt this ſhews how in matters of 
Notion, and naked Rights, great Wits may 
not only differ from others, but from them- 
ſelves. | 
But let us _ Argument raiſed from 
Congzeſt, its full weight, and fee whether 
Mr. Hunt maintains our prefetir Eſtabliſh- 
ment upon clearer Grounds than they do 
who ſearch Antiquity about the Point. 
= br * The abſolute Power and Government 
Mr. Hobbs's Of the Nation, was by the right' of Conqueſt 
pernicos Di- ſetled in William the Firſt and his Heirs : 


ale between : : ' 
LE ieſs ye'* this being ſo,could not be parted with. 


and Stwdent © . X X 
the Common f For it muſt be either voluntarily, or by 


Lew: of Eng- Compulſion : For the firſt, ' Sir Robert Fil- 

land. mer will tell you, No Man can bind himſelf 

WR in a matter depending of bus own Will, there can 

Kines f. 1. be no Oblig atzon which taketh Stare from the 
meer Will of him that bingeth himſelf. 


If by Compulſion, then they: will tell you 
for the ſame Cauſes that a provvate. Man may be 
relieved from hu unjuſt and unreaſonable Pro- 
miſe, as that it was ſo grievous ; or, for be was 
by Deceit or Fraud circumvented, or induced 
thereunts by T errour or Force, or juſt Fear, or 
by ſome great hurt, even - for the ſame cauſes the 
Prince or Princes may be reſto” d mm that whith 
R—_ the duminiſhing of ' bus or their Majt- 

y. 
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If it be ſaid, That this would as well hold 
in relation to the Peoples parting with that 
Right which was once in them : they will 
tell ou that no Government can be exerci- 
ſed but Monarchy ; That no other Govern- 
ment is' ewned by God Almighty, in the 
New, ,or Old Teltament, but Monarchy : 
That white God's People-were withour a 
King in Tfrael, there was Confuſion, and 
Anarchy. If Adam was no Monarch, at 
leaſt God himfelf was, and *rwas a Theocracy. 
And. therefore admit Paternal Power was 
not Monarchical, yet a Man might as well 
ſeize upon 2 People without a Government, 
as upon a piece of Land unoccupied. And 
when once he became Conqueror, he was let 
into a Divine Right of ordering arbitrarily 
all things within that - diſtrict, - and could 
not depart from it. And thongh. &- 
very Monarch was not abſolute, (for the 
Jewiſh Kings were not) yet every Mo- 
narch by Conqueft muſt needs be ſo, be- 
ing received” withont any Conditions, or 
Limltations, 


Now Mr. Han humſelf; going chiefly to 
ſhew that Paternal Power was not. as ſuch; 
abſolute, does not anſwer this Hypothdlis/ 
and the Examination of it depends upon 
fach ſearches into the bottom of thi 's, 
the ſhewing them naked in their MerFhy- 
ſical Exiſtences, that very few Men can 


judg 


Mi * Hunty.8. 
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judg of the Controverſy, at leaſt not fo ma- 
wy, as may, pt the meaning of Writers and 

ecords carefully compared together, and 
in many places freed from all poſible Am- 
biguity ; but {Ml the more ambiguous they 
are, the more evidently w ther DveT- 
throw all thoſe Pretences upon which theſe 
Notions are built. For if the Records and 
Hiltcries give ſuch dowbrful Reſponſts, as 
Mr. Hunt imagines, then indeed we muit 
look only to the preſent Government. 
Whereas it , Dr, Brady, and his' Friends, 
could ſhew thoſe ancient Autbornies. to be 
plainly on their fide, they would have 
many thiat would impfpove their ' Noti- 
on of the Houſe of Commons their 
beginning by Rebelfion, into an Argu- 
ment that they ought to be caſt of as 
Uſurpers upon the Divine Right of the 


C Q/1queror. 


Orat leaſt, yeild but that ane Point of 
the Conqueſt, they will tell you agreeably to 
Mr. Hum*s Allertion, that a Government 
by Conqueſt is unalterable by any fawful 
Power ;, And, as that is wholly different 
from a Government by confent, whatever 
implies, or admits of the conſcar of Subjects 
to the paſling any Law, is contfaty to the 
Fundamentals of the Governmear, and is 


like a Superſtrufture of Hay and Stubbley 
whith coghe to be conſumed. 
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Others will tell you that the moſt 
Conceſſions of a Conquering Prince 
6r ore claiming under that Title, and 
not departing with his Dominion, can 
no more lige himſelf or his Succeſ- 
fars: in, any thing that may reſtrain his 
Spveraigh Wl and Pleaſure, than 2 
ml .can depart with the freedom of his 
—_ = 


And the moſt ſeeming Reſtfaints can 
be. no more than temporary Proviſions, 
or ordinary Methods of Ruling, which 
the Prince as he found occaſion might 
temave, notwithſtanding the ſtricteſt 
Clauſes of Perpetuity, they being of 
like Interpretation with ſuch Paſlages as 
related to the continuance of the Jewiſh 
Law, or Occonomy, which was to have 
no _ in the New Heavens, and new 
Earth. 


But if they ſhould yeild that all Grants 
and Charters,&c. are binding tothe Prince 
who made them ; yet Sir Robert Filmer tells Yd. Power of 
us expreſly; The | gry Ordinances, Letters, Kings, f. 1. 
Patents, Privitedges, and Grants of Princes, 
have no Force but during their Life, if they be 
net ratified by the expreſs Conſent, or at leaſt by 
the ſuffer ance of the Prunce following, who had 
iowleds thereof. 


Theſe 
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, Io Notions have moreFayouters per- 

ps, than there are Men of Judgment or 

Hort enough to ſhew the re 3 
Ndr has _ that 

_ y; excountrefh. ph with .hþ two- 


g a W eapon ; But F the forg d Fact 
whach they are built upon, oy to be 
ho more than Suppoſition, all the moſt ſpe- 
cious Superſtruftures are but-Caſtles in the 
Air,. which vaniſh ike Smoak. - 
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hier! Convttitivia bjevia, de 
Texmino Michaelss,; 4nno 3 4. 
Bbw 


F* pirre edjindyin ominum.. Regt eſt xpco+ Re- 
oftenfam 0us9 cim Willa pizdiog Civi- cord penes 
tas, Burgus, {cu Dominicum Regis, non 6 @ 1g 
criitac, ue hominee Uill» pzitiee cavquam Thes j 
Cives, Burgenſes, ſeu Tenentes de Domi- ( .;, x 
no Regis in al:qiubus aurilite, iallagit?. (ru ner pro ho- 
contribuctonitus Regt, feti pzogenſtozil us 4b. 
ſuis concefis corar! cofifhieberunt, (cu tallia- yiye ge Co. 
ri, {cd rantum curti Communitate Con) 
War: Farato:es tanen & Collectores 
XXX & XX gn Goa) pzzdico homines p2#- 
. bictos tanquar Burgenſes tarari # XXX de 
bonis # rebus lus ad opus Etcts levare nt- 
tuntur, in iplorum hominum campnam neft 
m-<dicum, & gfavamen, + depatiprrdfionem 
wanifeft9m. Et quiz Rex non vult qued 
iidem horhines (ndebi.* p2cgraventur in (ac 
parte Fanvat Faro quod ſcruta'1s Roculis 
# Pcemozandis de confimilit ns rararienibrs 
facts m Uls p:zvtcti ram rempbze Reoig, 
quam p20geniozunm tluozum p3rdicorum, > 
[t cts fonſtare poterie evidenter quod p:xdis 
ana Willa dr Coventr, non fir Civitas, Bur- 
| Hg Manertum de antiquno Dominico 
one Regis, ut p2evitum ct, & qucd 
Dad bit 


n 
emg- 


Vertre, 
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dictt homines ſimul cum aliss extra Civitates 
Burgos, & Maneria p2zdiga manentes ad hu- 
wimadi pactavionery Keg, facunpagiygayart 
debrant; « ſemper hadenys tafarf confutve- 
runt, tune iplos homines ad pzeſtationem 
Regt ratlone p;zdige conceſſionis de XXX 


- Regi facts factendum! per prebicvs Tatato- 


2cs # Collecores diftringi non permittant, 
aliter quam totis temporjbus retroactis in 
hujuſmodi caſu fiert conſyevie. Teſte Rege 
apud Lancetoft. 18,dit Otobris, 34. 
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Page 113 line 3- in Marg. readerut way. P.1ig. 
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